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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Assiniboine & Sioux Tribes of the Fort 
Peck Indian Reservation v. Norton, et ai. 

Standing Rock Sioux Tribe v. Norton, et al. 

Three Affiliated Tribes of the Fort 
Berthold Reservation v. Norton, et al, 

Shoshone-Bannock Tribes of the Fort 
Hall Reservation v. Norton, et al, 

Chippewa Cree Tribe of the Rocky Boy's 
Reservation v. Norton, et al, 

Yankton Sioux Tribe v. Norton, et al, 

Osage Tribe of Indians of Oklahoma 
V. United States of America, et al. , 

Crow Creek Sioux Tribe 
V. Kempthorne, et al, 

Omaha Tribe of Nebraska 
V. Kempthorne, etal, 

Oglala Sioux Tribe v. Kempthorne, et al. 

The Confederated Tribes of the ColviUe 
Reservation v. Norton, et al, 

Wyandot Nation of Kansas 
V. Kempthorne, et al. , 

Rosebud Sioux Tribe v. Kempthorne, et al., 

Winnebago Tribe of Nebraska 
V. Kempthorne, et al. 

Lower Brule Sioux Tribe 
V. Kempthorne, et al. , 

Prairie Band of Potawatomi Nation 



Civil Action No. 02-0035 (JR) 

Civil Action No. 02-0040 (JR) 
Civil Action No. 02-0253 (JR) 

Civil Action No. 02-0254 (JR) 

Civil Action No. 02-0276 (JR) 

Civil Action No. 03-1603 (JR) 
Civil Action No. 04-0283 (JR) 

Civil Action No. 04-0900 (JR) 

Civil Action No. 04-0901 (JR) 

Civil Action No. 04-1 126 (JR) 
Civil Action No. 05-2471 (JR) 

Civil Action No. 05-2491 (JR) 

Civil Action No. 05-2492 (JR) 
Civil Action No. 05-2493 (JR) 

Civil Action No. 05-2495 (JR) 

Civil Action No. 05-2496 (JR) 
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V. Kempthorne, et al, 

Te-Moak Tribe of Western Sliostione 
Indians v. Norton, et al, 

Cheyenne River Sioux Tribe 
V. Kempthorne, et al, 

Stillaguamish Tribe of Indians 
V. Kempthorne, etal, 

Iowa Tribe of Kansas and Nebraska 
V. Kempthorne, et al. , 

Confederated Tribes of the Goshute 
Reservation v. Kempthorne, et al, 

Muskogee (Creek) Nation of Oklahoma 
V. Kempthorne, etal. 

Eastern Shawnee Tribe of Oklahoma 
V. Kempthorne, et al. , 

Northwestern Band of Shoshone 
V. Kempthorne, et al. 

Red Cliff Band of Lake Superior Indians 
Indians v. Kempthorne, et al, 

Pechanga Band of Luiseno Mission Indians 
V. Kempthorne, et al. , 

Colorado River Indian Tribes 
V. Kempthorne, etal, 

Tohono O'Odham Nation 
V. Kempthorne, etal, 

Nez Perce Tribe, et al. , 
V. Kempthorne, et al. , 

Passamaquoddy Tribe of Maine 
V. Kempthorne, etal. 

Salt River Pima-Maricopa Indian 
Community v. Kempthorne, et al. 



Civil Action No. 05-2500 (JR) 



Civil Action No. 06-1897 (JR) 



Civil Action No. 06-1898 (JR) 



Civil Action No. 06-1899 (JR) 



Civil Action No. 06-1902 (JR) 



Civil Action No. 06-2161 (JR) 



Civil Action No. 06-2162 (JR) 



Civil Action No. 06-2163 (JR) 



Civil Action No. 06-2164 (JR) 



Civil Action No. 06-2206 (JR) 



Civil Action No. 06-2212 (JR) 



Civil Action No. 06-2236 (JR) 



Civil Action No. 06-2239 (JR) 



Civil Action No. 06-2240 (JR) 



Civil Action No. 06-2241 (JR) 
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Coeur D'Alene Tribe v. Kempthorne, et at, 

Ak-Chin Indian Community 
V. Kempthorne, etai, 

Sokaogon Chippewa Community 
V. Kempthorne, et al. , 

Gila River Indian Community 
V. Kempthorne, etal. 

Northern Cheyenne Tribe of Indians 
V. Kempthorne, et al, 

Haudenosaunee and The Onondaga Nation 
V. Kempthorne, etal. 



Civil Action No. 06-2242 (JR) 



Civil Action No. 06-2245 (JR) 



Civil Action No. 06-2247 (JR) 



Civil Action No. 06-2249 (JR) 



Civil Action No. 06-2250 (JR) 



Civil Action No. 06-2254 (JR) 



NOTICE OF FILING CORRECTED AND ELECTRONICALLY REFORMATTED 

DECLARATION OF CECILIA MARTINEZ IN SUPPORT OF 

DEFENDANTS' MOTION FOR REMAND AND TEMPORARY STAY OF LITIGATION 

On November 21, 2007, Defendants filed their memorandum of points and authorities 
and other papers in reply to Plaintiffs' memoranda in opposition to Defendants' motion for 
remand and temporary stay of litigation. Defendants' reply papers included the declaration of 
Cecilia Martinez, which was submitted in two parts (because of its size). 

Based on communications between the office of Defendants' counsel and the United 
States District Court Clerk's Office, Defendants' counsel learned after the filing that a technical 
glitch in the electronic court filing (ECF) of the Martinez declaration resulted in the failure of the 
ECF system to stamp the entire declaration, as needed. Also, Defendants' counsel discovered 
that two pages of the Martinez declaration had been omitted inadvertently during the process of 
preparing, transmitting, and finalizing the declaration for filing. 

Defendants hereby give notice that they are filing a corrected and electronically 
reformatted version of the Martinez declaration. They regret any inconvenience to the Court and 
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Plaintiffs as a result of the inadvertent and technical errors. 

Respectfully submitted this 30th day of November, 2007, 

RONALD J. TENPAS 

Acting Assistant Attorney General 

/s/ Kevin J. Lars en 



KEVIN J. LARSEN 

MAUREEN E. RUDOLPH 

JOHN H. MARTIN 

KEVIN REGAN 

MATTHEW M. MARINELLI 

ANTHONY P. HOANG 

JENNIFER L. ALLAIRE 

JASON M. BRUNO 

CAROL DRAPER 

LAURA MAROLDY 

E. KENNETH STEGEBY 

United States Department of Justice 

Environment and Natural Resources Division 

Natural Resources Section 

P.O. Box 663 

Washington, D.C. 20044-0663 

Tel: (202) 305-0258 

Tel: (202) 305-0479 

Tel: (303) 844-1383 

Tel: (202) 305-3022 

Tel: (202) 305-0293 

Tel: (202) 305-0241 

Tel: (202) 305-0456 

Tel: (202) 305-0434 

Tel: (202) 305-0465 

Tel: (202) 514-4565 

Tel: (202) 616-4119 

Fax: (202) 353-2021 

OF COUNSEL: 

LAWRENCE JENSEN 
PAUL SMYTH 
THOMAS BARTMAN 
ELISABETH BRANDON 
GLADYS COJOCARI 
SHANI WALKER 
Office of the Solicitor 
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United States Department of the Interior 
Washington, D.C. 20240 

TERESA E. DAWSON 

Office of the Chief Counsel 
Financial Management Service 
United States Department of the Treasury 
Washington, D.C. 20227 
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CERTIFICATE OF SERVICE 

I hereby certify that, on November 30, 2007, 1 electronically transmitted the foregoing 
NOTICE OF FILING CORRECTED AND ELECTRONICALLY REFORMATTED 
DECLARATION OF CECILIA MARTINEZ IN SUPPORT OF DEFENDANTS' MOTION 
FOR REMAND AND TEMPORARY STAY OF LITIGATION to the Clerk of the Court, using 
the ECF system for filing, and caused the ECF system to transmit a Notice of Electronic Filing to 
the counsel of record listed on the ECF system for this case. 

/s/ Kevin J. Lars en 



KEVIN J. LARSEN 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AK CHIN INDIAN COMMUNITY, 
Plaintiff, 

V. 

DIRKKEMPTHORNE, etal., 
Defendants. 



CivU Action No. I:06CV02245 (JR) 



DECLARATION OF CECILIA MARTINEZ 
IN SUPPORT OF DEFENDANTS' MOTION FOR VOLUNTARY REMAND 

Pursuant to 28 U.S.C. section 1746, 1, Cecilia Martinez, declare as follows. 

I 

1 . I am the Superintendent of the Bureau of Indian Affairs (BIA) Pima Agency, which is 

located in Sacaton, Arizona. I have held this position since April 2006, and I have been employed 
by the Department of the Interior, Bureau of Indian Affairs (BIA) since June 1986. 

2. Attached as Exhibit A are true and correct copies of some of the 2005-2007 
correspondence between the BIA Pima Agency and the Ak-Chin Indian Community. 

I declare under penalty of peijury that the foiregoing is true and correct to the best of my 
knowledge, information and belief, and that this declaration was executed on November J^, 2007. 




.e 





CECILIA MARTINEZ 
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Brand I of Real Estate Services 
TelepHine: 520^62-3376/3377 
FAX Niimber: 520-562-1280 



Ms. D 

Ak- 
42501 



Dear 



This i: 
from 



United States Department of the InterioF 

BtJREAtI OF INDIAN AFFAIRS 
PIMA INDIAN AGENCY 
P.O. BOX 8 
SACATON. ARIZONA 85247 ' 



MAR S 2007 



CHin 



slia M. Carlyle, Chairrfian 

Indian Community 
W. Peters & Nail Road 
Maricibpa, Arizona 85239 



^s. Cailyle: 



tii 



in response Id your letter dated Febaiary 22, 2007, requesting technical assistance 
(bur office. 



Our office has requested an appraisal for the property whicii was leaded by Renal West Care 
6^0UJ^ in Lot 68, Section 33, Township 4 South, Range 3 East of the Glja and Salt River 
Base and IVIeridian, Pinal County, Arizona, containing 1 ,0 acres mor^ or less, dated March 1 , 
2007, We have enclosed a copy of the appraisal request, and a copy of the uncertified title 
status report, for your information. j 

In resSonse to your question regarding agreements in duration of s^vsn (7) years or more, 
25 UiS.C. § 81 (b) requires that TVo agreement or ccntract wm an Indian tribe that 
encufiitiBrs Indian iands for a period of seven (7) armors years sfiall b9 valid unless thst 
agrB4 rr^ent or contract bears the approval of the Secretary of the Interior or a designee of the 
Secretary." 



Ifyoii 

Sup€ 

562-: 



have any questions or wish to discuss this matter further, please contact either the 
Supe(intendent's office dt (520) 562-3326 or Larry McKeighen, Acting Realty Officer at (520) 



3376, 



Sincerely, 
>^BTM§ Superintendent 



Enclosures 



Rl sally 



Chrono 
ipeiintandent Chrono 
19 Chrono 



hhunohrii D3/07S007 
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United States Department of the Interior 
BUREAU OF l^fDlAN AFFAIRS 

PIMA AGENCY 
Post Office Box 8 - Sacaron, Aritona H5247 




IN REftyRBSl TO! 



Real Estate Services 
TEL.: (520) 562-3376/3377 
FAX: (520) 562'12S0 

MAY 16 2005 



Honorable Terry O. Enos 
Chairman, Ak-Chin Indian Community 
42507 W. Peters & Nail Road 
Maricopa, Arizona 85239 

Dear Chairman Enos: 

This is in response to your request of May 5, 2005 for a Right-Of-Way Application 
concerning Weatpac Development, inc. developing a subdivision (Santa Cruz Ranch) 
on the southeast comer of the Ak-Chin Indian Reservation. The proposed project 
involves the realignment of approximately 3.23 miles of the Santa Crur Wash in 
Sections 15, 22 and 26. Township 5 South, Range 4 East, Pinal County, Arizona, and 
that the realignment is needed to rectify potential flooding Issues in the proposed Santa 
Cruz Ranch subdivision. 

Enclosed is a copy of the Right-Of-Way Preicedures with RIght-Of -Way Application. 

If there are any questions, please coritact the undersigned at (520) 562-3326 or Julia A. 
Molina. Real Estate Services, at (520) 562-3376, or Peter Overton, Environmental 
Office, at (520) 562-.3326. 

Sj)«»rely, . \ ?■ . 

Acting Superintendent J 
Enclosure 

oc: With copy of May 5, 2005 Lettftr. Ri^solutlon A-Q7-0S & January 12, 2004 WJ>M. to; 
Stan Webb, Realty Officer, Branch of Real Estate Serviqes, Western Region y^ 
Cathy Wilson. Land & Water Resources Officer, Branch of Land & Wetw RBBOurcfts, Western Region 
Amy L. Heuslein, Environmental Protection Officer, Sranch of Environmental Msmt, Western Region 
Peter Overton, Environmental 3p«ci»Wei, Pima Agency 
Joe Reval<, Supervisory Engineer, Branch of Natural Resources, Pima Agency 
Department of Amiy, Corps of Engineer, A2 & NV Area Office, Attn: Cindy Lester, Chief of A2 
Section, Regulatory Branch, 3636 North Central Avenue, suite 900, Phoenix, AZ 85012-1939 
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AK-CHIN INPIAN COMMUNITY '^ 

Community Government 

42507 W. Peters iNgll Road • Maricopa, Arizona 85239 • Tetephone: (520) 568-1000 ■ Fax: (52D) 568^566 



Moy 5, 2005 



V J 




dimnFi. Nuvc 




^nd^nt 



C3' 






rinin n. NuvamsQ, Superiri 
F*lma Agency 
P.O Bo?; 8 
Sacaton, Arteono B5247 

Dear Superintendent, 

The Ak-Oiin Indian Community and Westpoc Deyelopmetit Inc., are requiting a Riflhi-of 
Way AppllcotJon. Wastpoc Development inc. Is devebpino q subdivi5io« (Santa Cmi 
Ranch) on the southeost comer of the reservation. The proposed project Involves the 
realignment of approximately 3.23 miles of the Santo Cruz VVqsh In Section 1 5, 22, and 
26, Towmshlp 05 Sooth, and Range 04 Eosf in Pinal County, Arixono. The realignment 
pro]ecr 1$ needed to tecAfy potential flooding issues in the proposed Santa Cruz Ranch 
subdivision. 

Approximotely 75 percent of the proposed 1 ,922-acre Sowo Crvz Rand\ development is 
in the 1 OO-year floodpialn of the Santo Crux Wosh. The Santa Cruz Wash currently does 
not hove capacity to contain the lOO-yeor flood event of approximately 12,600cf$. 
W^estpac Development i$ proposing to contain the 1 00-year flood by canalizing over flo>w 
onto the AK-Chin Indian Community. The canalisation shall lesion the impact in an event of 
the 100-year flood to the Santo Cruz Ronch and eliminate the 100-year floodpialn from 
the Aic-Chin Indian Conmwnity. The Ak-Chin Indion Community has signed a Memorandum 
of Understanding Agreement (ottochment A) with Westpoc to start the process of 
applying for a 404 permit and BIA Rlght-of Way application. 

please submit a Right of Woy Application to the following address 42507 W. Pwirt% A 
Noll Road, Maricopo, Arizona B5239 attention Plonning and Development Oifliir Ihr 
Community loolis forward to your response. 




CO 



Sincerely, 




TeriV O/Eno*, Chairman 
Ak-ChIn Indian Community Council 



: ' iC^JS 
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AK-CHIN INPiAN COMMUNITY COUNCIL 

4Z507 W. Peters & Nail Road 
Maricopa, Arizona 65239 
Telephone: (520) 558-1000 

Resolution No A-37-05 




RESOLUTION OF THE 
AK-CHIN INDIAN COMMUNITY COUNCIL 

A Resolution Requesting a BIA Right-of-Way Application Regarding Santa Cruz 
• Wash, Ak-Chin Ind ian Reservation 

WHEREAS, the Ak-Chin Indian Community (the "Community") is a federally recognized 
Indian Tribe organized pursuant to the Indian Reorganization Act of 1934; 
and 

WHEREAS, the Community is govarned by the Ak-Chin Community Council (the 
"Council") pursuant to Its Artides of Association (the "Articles") approved by 
the Secretary of the Interior December 20, 1 961 ; and 

WHEREAS, the Community and Westpac Development Corporation. Inc., ("Westpac*), 
as agent for Anderson and Val Vista 6, LLC and Santa Cruz Ranch. LLC 
(collectively, "Owners") have negotiated a Memorandum of Understanding 
respecting Owners' development of the proposed 1,922 acre Santa Cruz 
Ranch Project located between Murphy and Russell Roads and Val Vista 
and Miller Roads, a copy of which is attached hereto and made a part hereof 
as Exhibit "A": and 

WHEREAS, the Community has undertaken to cooperate with Westpac in requesting the 
Bureau of Indian Affairs ("TBIA") and the Department of Interior to provide 
pennanent maintenance easements to the Santa Cruz Pnoject, allovwng 
oversight of maintenance of a completed channel and the existing channel to 
cany out maintenance duties and functions; and 

WHEREAS, the parties have detemilned that part of this process involves a request by 
the Communityfora BIA Right ofWay Application to and for the Santa Cruz 
Wash. 

NOW THEREFORE BE IT RESOLVED, the Council does heneby authorize Ak-Chin Indian 
Community to enter into a request along with Westpac and related Owners, to the Bureau 
of Indian Affairs for a Right of Way Application to and for the Santa Cruz Wash; and 

NOW THEREFORE BE IT FURTHER RESOLVED, that the Chair or Vice-Chair of the 
Community are hereby authorized to execute any documents necessary to complete the 
request for BiA Right of Way Application, 
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C-E-R-T-1-F-l-C-A-T-l-O-N 

PuKuom to aulhortiy In Article Vlil, Section 1(a>, (b). (c), (d), and (m) of the Articles of 
ABSOclatlon of the Ak-Chin Indian Comnnunity^ approved by the Secretary of the Interior on 
Decemb«r20. 1&B1,byi<iUonjmof4m©ml>erspresentataRegularCk)uncll meeting held 
on May 4. 2005 . b\ th» Ak-ChIn Reservation. Maricopa, Arizona, by a vote of 4 for, Q 
aQBlnat, Q not vollng, and X ubient. the foregoing Resolution was adopted. 




TeVryu^nos, Chairman 
Ak-Chin Indian Community Council 



ATTEST: 
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MEMORAMDUM OF UNDERSTANDING 

This Memorandum of Understanding ("MOU") is entered into this /^ day of January, 2004, by 
and between Westpac Development Corporation, Inc. fWestpaC) as agent for Anderson a> Vai 
Vista 6 LLC and Santa Cruz Ranch LLC (collecfively, "Owners"), the owners of the proposed 
1922 acre Santa Cruz Ranch Pir>|ect located between approximately Murphy and Russell 
Roads and Val Vista and Ndiiter Roads, and the Ak-Chin Indian Community ("M-Chin"). The 
parties to this MOU ad<nowl©dge that its provisions pertaining to the subject matter hereoft 
Bxcjept for Section 8 below, are not Intended to be legally binding on either party and are merely 
a recital of the temis on which they have reached a mutual understanding and shall proceed in 
good faith to document and execute a fonnal definitive end binding Agreement between the 
Owners and the Ak-Chin within a timely manner, section 8 below shall be legally binding when 
this IV10U \a signed by Ak-Chin. It is in good faith that Owner and Ak-Chin agree with the 
following redtals: 

1. Ownam would be required to cause the angrneering firm of Coe & Van Loo 
Consultants, Inc. {"CVL") to cause the plans to be sealed by a registered Civil 
Engineer licensed by the State of Arizona and regulated by the State Board of 
Technical Registration. CVL's Irtsurer shall name Ak-Chin as an additional insured 
under it General Liability Insurance Policy. CVL will maintain In force a two million 
dollar ($2,000,000) Professional Liability policy commnniy referred to as "errors and 
omisstons' insurance. 

■ 2. Owners will negotiate a maintenancs agreement with an appropriately created and 
recognized Flood Control Disthct, Special Purpose. Association, County Special 
Taxing District, or other entity able to pay for and maintain flood control fBdIlties of 
the new and existing channel on Ak-Chin land south of the Union Pacific Railroad 
tracks in the specific area to bs Identified on the final engineering plans. 

Ak-Chin will fully cooperate therewith and request the Secretary to provide a 
permanent maintenance easements to such entity, allowing the party sheeted to 
oversee the maintenance of a completed channel and the ejostJng channel to have 
all necassary and reasonable access to the channel to carry out its maintenance 
duties and functions. 

Owner shall also negotiate an agreement with any existing entities which have 
assumed responsibility for the maintenance of any portion of Ak-Chln's flood control 
facilities. 

■ 

3. Ak-Chin would not be obfigated to pay for any costs of obtaining approved plans for 
this floodway channel project, including, but not limilsd to, the ^ginsedng. 
surveying, filing fees, and costs of obtaining Department of Interior (001) and/or 
Bureau of Indian Affairs (BIA) approval. ' 
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4, Ak-Chin will not be required to pay for any portion of the construction of this floodway 
channel project or for such modifications to the existing floodway channel as may be 
required by this floodway channel project. 

5. In order to assure Ak-Chin that they will not be left with a partiaily constructed 
channel. Owners will agree to cause an irrevocable letter of credit to be issued in the 
amount of tfw cost to construct that portion of the floodway channel project on the 
Ak-Chin property and necessary to protect Ak-Chin from any flooding or any liability 
for flooding of adjacent propertiBS which occupies land viUVnln the boundaries of the 
Ak-ChIn community prior to commencement of construction (the "IrrevocaPle Letter 
of Credit"). Should the Owners decide not to renew the Irrevocable Letter of Credit 
thirty^days before its expiration date, the In-evocable Latter of Credit can be reduced 
to cash by Ak-Chin, This Irrevocable Letter of Credit would be required to be issued 
at the time that construction pemiiis are issued to start construction on the portion of 
the flqodway channel project located on Ak-Chln land and the final agreement 
between the Parties would indicate under what specific circumstances Ak-Chln 
woukl have access to funds to l^e used to complete construction if same is not 
completed by Owners or any successor to any piortion of the Santa Cnjz project 
Owners will also comply with all bonding, surety or other guarantees required by 
StatB of Arizona Ibr obtaining and maintaining permit across the State lands involved 
in the project, and will ftjmish Ak-Chin vwth copies indicating their compliance with 
such requirements. 

6. Owners wouki agree to take reasonable measures to mitigate adverse impacts on 
any adjacent land belonging to Ak-Chin Indian Community during the conatiuctbn of 
the channel, including, without limitation, possible adverse impacts arising out of the 
construcAion process itself, tor eocample, by trucks traveling over adjacent farm land. 
As an exhibit to the final agreement between the parties, and prior to construction of 
the channel, the Parlies would bo otjiigated to photograph, and/or videotape the 
csonditlon of all potentially affected land areas to assist in later determining if any 
damage was caused to su<* land and improvements as a dii-ect result of the 
construction activity. 

7, Owners would agree to pay all costs of replanting any crops that are being cultivated 
at the Bme of this floodway channel construction and that may be displaced because 
of the channelization pnaject in the areas of Ak-Chin land as would be shovim in a 
map exhibit to be attached to the final agraement Any such payments shall be 
made baaed upon the fair market value of the crops at the time of constnjcHon and 
woukl only be paid for crops that are actively being fanned at the ccHnmencement of 
constructon. Further, the Owners agree to pay the actual costs of reconstituting any 
land that may be displaced because of the channelization project to another area of 
the Ak-Chin owned land as Indicated specifically in a map exhibit attached to the final 
agreement between the parses. 
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8. Owners agree to reimbureo Ak-Chin for the full costs of the legal fees AK-Chin incurs 
from the inception of the discussions on April 30, 2004, until the signing of this 
Memorandum of Understanding. Such fees shall be reasonable and shall be repaid 
to Ak-Chin within 60 days of the signing of this MOD. No reimbursement shall be 
required if the Tribal Council does not approve of this MOU. 

Owners shall then reimburse Ak-Chin for the full costs of any reasonabln (nmir irtm 
incaurred by Ak-Chin from the signing of this MOU iinlii such lunr) Mti nm fiiinl 
agreement and approvals are granted for this projecl hy imm nnimriiiifHtt tK ir^mWft 
(DOI) every 30 days as requested. A rough esliin.Hu ni mKinlnu »m|rtl ftno* *h^ In 
attached as an ejthifait to the final agreement. 

9. Owners and Ak-Chin would allow the Army Corps of Engineers lo h;mi nri infnrmiii 
review of the project and the Army Corps of Engineers and the Bureau ol incimn 
Affairs to undertake any legally appllc5able review as wBii, 

10. Owners would agree that any homeowner who purchases in Santa Cruz Ranch shall 
be, at the time of purchasing a home, furnished with a disclosure explaining the 
presence and possible risk of over flight in$ecticide spraying in the general vidnity 
and shall be required to acknowledge this disclosed ectivity In writing. Such wrifing 
shall include a statement by which the homeown^ acknowledges the spraying to be 
en activity prB-exIstlng the homeowner's occupancy of the homeowner's property, 
and that the homeowner assumes the risk of any harm resufting from such activity so 
long as Ak-Chin remains In compliance with any State, Federal or Tribal law 
pertaining to the activity. 

11. Ak-Chin shall grant Owners, and its representative agents, employeos nnd 
contractors ell reasonable access to the property within its Dounrinrins r-ofiunniiciMi) 
on the data this MOU is signed and continuing until compleiU"' "• »hn m^tM^wny 
Channel project, as well as any necessary temporary G.istitnoni-i im cuwnlnMM^t id 
the channels. Owners shall give Ak-Chin 5 day'R wntw.n luAii n |i(i»« i^t tm mi^mt^ 
upon the lands within Ihe Ak-ChIn boundanin.. .imi •.imii ■•Hi<k«*i»« fMii«ihr •v m 
respects with the requirements of Ak-Chins Righl-r,l-l,iiify i"»iimu nyHiMM A» *:i»» 
expressly acknowledges that a number of different persont! :im<I iinlilinu wH« !>«»«»«• «'» 
have reasonable uninhibited access within the Ak-Chln boundam-tn lu a.nifiinin tm-. 
project, Including without limitation Owners. Westpac, their respective orKjinooro, 
contractors, surveyors, and various government bodies, and Ak-Chin will a'kJW such 
entities to travel upon and over its land In the course of completing the project. 
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12. The final definitive agreement incorporating theee terms must be fonnaiized by a 
Resolution of the Triljai Ck>uhcil and executed by the official tribal council 
representative. Ak-Chin agrees to fully cooperate in processing the applicatton 
through the DOI and the BIA in a tinnely, professional manner, and a conc^jtual time 
line prepared by the owner and Ak-Chin shall be atteohsd as an e>^ibit to this MOU 
shortly after its execution. 

The definitive agraement would be made contingent upon the foUowlns occurrences: 

- The State Land Department granting approval of the necessary easements 
for the constnjction and maintenance of a portion of the floodway channel 
project to be burit across State Land; 

- W^tpac, on behalf of Owners, receiving zoning approwaJ aets^ptaWe to 
Owners for the Santa Cruz Ranch project from all appropriate governing 
bodies; 

- The floodway channel design end proposed maintenance arrangement must 
be approved by FEUM and the Corp of Engineers; and 

- Owners agree that any reasonable legal fees called for under Paragraph 8 of 
this Agreement shall be paid so long as tiia MOU is approved by Tribal 
Council. 

The parties hereto acknowledge that they have read the atrove provisions, understand and 
agree with the terms set forth above. 

Westpac Development Corporation, Inc. 
By: 




lts: fe%|flvvd\t/i^ V/lC-t 9*rt^s.J 



The Ale-Chin Indian Community 
By: 
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Department of The Army 
Corps of Engineer 
Arizona and Nevada Area Office 
Attn: Cindy Lester, Chief of Arizona Section, 
Regulatory Branch 

3636 North Central Avenue 

Suite 900 

Phaenix, Arizona 85012-1939 
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"United States Department of the Interior 

BUREku 0¥ INDIAN AFFAIRS 

PIMA AGENCY 
Pc3K Office Box B - Snawon. Ariiona 8SZ47 



IN tea RSFe*. to-. 
Sea.1 EsEate Seirvtees 
C320) 56»-3376/3377 



A fMBKl. appllcAClDB Sor a right:- of-vay shall b* filed srith Kbit 
Superlvcaxidcnc,. PI** A^eacy, Attantlon: Seal Eatate Serriees. Tto 
aftpllBaciaa statll cite tie aca«,tii:e uiul«r vtttcA it t«» £lle4,, sfaov 
Che vldth, IcoiBEh and Area £ar each type o£ land sc«ie«a, and 
accanpa&led by* 

' *- Vrlctfeu aBr««aKat to comply with all atlpulatioaa at 
25 CPB. X69. 

b- HapR o£ defiaice locatlcna ( cwo p«raaBM»c feproductblea 
and foitT priQta), wlcli i^aHpleta legal caBterlliuk 
d*acn.pi:ifm. Hapa ahimld show br^QJMtwn of lebscli 
and area of eadi Cype of Indian land crosvedt 
!.«., Tribal, allocted landa. 

There sbonld be subierlbed on Che uafta of definite 
loeaclfSB, an affidavit eKecuted by cbe eaglnaex- vho 
«ade the survey, aad a certificate execvcad by the 
atipltcant, both certifying to the accuracy of the 
aVTVey and naps and hoch deslgnat-biB by termini and 
langtb of the line d£ x-oute. 

c. Ap^ixaleal rcixorC and deposit of right-of-way conalderatlon, 
if not prevtonaly depnalted. S* waiver of payaent required 
per 2S era 169,1Z~14 will be considered nnleae apcelfinallr 
requeated in wrieiac 

d. Allottees' wrltcea coaaent on For« 5-lOSb iu the caae of 
allocned land. Tril^l rx.*o/*«^<.K 1 ^ iv.'fc^/ ltH>^. 

tlm appllcenc ahall be reapfnsible Jor obtaining the 
landowners' consenca (slgoacnrea) prior co aubaiiBKloii to 
Baal Estate Services. J" 

e. Axchaalogical clearance. '=' 



O) 
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£. Envtrosnental Asseattneat Beporc— a birief acaeownt of the 
inrojecc (Indttds pertinent date of fatcllltles soeb aa 
pa*«r lln« voltage, pIi«B«, type of vi»l«sas size and typa 
q£ pipe llnea lAstlbeT buried or ans-£«e*, etc. 7, location 
o£ projecc, teirr'aln of land, irype of veBecatlon, tiinib«T 
a{ people Co be served* any expecsced adv&ree «f£ect on 
seathetic valont wildlife, surface or rabaurfaoe weteir 
aeuteee, anjr cxu^mtag of ea:l.BCinK or otber ri^t.K-ttt-'wvf, 
and plana for veacorstlnn and/or reaeetftns of aatjr 
diadscbed aurfaac (exoeion eonczol). 

Captea of the applicable seRtlona of 25 Code of iPedezml KegulactOaa* 
Paxt: 169j at* Inelnded £or yoor inffMOHtim. 

If yon bavv any qneaciona, pleaae call Kesl Bacate 8«ecvlo«« at 
(520) 562-3376/3377. 



3E 
■J' 

r 
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RIGHT OF WAY PROCEDURES 

Aoplicadon for Right-of-Way 

<25 CFK 169.5) 



m, Rieht-of-Wav Application 

A. Functions at Agency Level: 



G) 



1. f?oiiiial^>plicalionshaU be filed with 11ieSvqperiDteadeiit,Pi£aaAgeiuy, 

Attention: Real Estate Services. The application shall dte the statute wadet 
■ wbdch it was filed, show the width, lengfli and area fiw each type of land 

status, and accompanied by: 

a. Written agreement to comply with all etipnlatioDs of 25 CFR 169. 

b. Maps of definite locatioQ (two permawnt reproducibks and £>iir prints), 
with complete legal centerline desoiptioa. Maps should s3)ow Iseslcdown 
of length and area of each ^e of Indian land crossed, Le., tribal, allotted 
lands. 

There should be subscribed on liie maps of definite location, an affida^ 
executed by the engineer wbo made floe survey, and a certificate executed by 
the sppUcatit, bo& certifying to the accuracy of the nixvey and maps and 
bo£h designating by termini and length of the line of routa< 

c. Appfflisalt^port and deposit ofrigbt-of-wayaHisid«ation, if not 
previously deposited. No waiver of payment required per 25 CPK 169.12- 
1 4 will be considered unless specifically requested in writing. 

d. Allottee's written consent on Fofth F-104b in the case of allotted 
land. 

e. An^eoI<^cal clearance 

f. Environmental Assessment Report — a brief statement of the project 
(include pertinent data of &cilities sudh as power line voltagei phase, type of 
poles; size and type of pipelines whether bxxried or suifece, etc.), locatkiD of 
project, tcnrain of land, type of vegetation, number of people to be served, 
any ogiected adverse eSect on aesthetic value, wildlilb, source or 
subsor&ce water sources, any crossing of esdstii^ or otber ri^itsKif-way, 
and plans for restotation and/or reseeding of any distiubed souicb (etosioo 
control). 

Foimal environmental impact statement will be sequiied <m m^otpFqiasts. 
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IV. Grant of Easerognt for Riri«-of-Way 
A, Functioiis aUhe A.gency level: 

1. Upon sdtjs^toryccHxipliaivxTvith ell nquireimedtSjXlB^^ 

•will focwaid tb# right-of-way packet lo the Superintendent for his review and 
apfffoval. 

2, AftCT8?ipKr*«l,diBtribwdonoftbeCtoantofEasom«jJfi>rRightK>f-Wiiyi^ 
lOade to ^M a{iiplicaaat. 

3. Distribution of Ae ri^t-of-way cotJsideraiion to the landowners involved 
wiU be toade depending on the schedule of distribution of ttie lease 
distribution cleHs. 

4, TTic Agency vdll forward the approved righlrof-'Way documents to Laiid 
Titles and Roooids OflBce, AlbuqusEque, New Mexico for recordii^. 

V. Actions t6 complete Right-of^Wgy (25 CFR 169.16) 

A. Upon eon^letionofcon5truc<ionofri6iht-of-way,Bi^Ucantdjallftoiidi Real 
Estate Servicw! with Affidavit of Complerion, in duplicate 

B. Agency Real Estate Service will field inspect the site, and report Buy additional 
damages or &iliKFe of grantee to comply widioBsementstipiilations. The 
StrperintoidTOt'B rec«)nmiendation ftw fimal clearance or further lem^ 

be made. ' 

C- Upon receipt of the -written rq>oit of field inspection, d»stribnti<KX of the balaace of 
the deposit will be nmde bas^ on the repoit, and a letter written to applicant 

B. The affidavit of coiiq)Ietioa is forwarded to Land Titles and Records for zecotding. 



^ 
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The role of thfi Bureau of Iiulian Affairs is to review The completed rights^f-way documents, 
service line agreements and leases &r confonnance with eidstiiig laws aaA legulstiiKis. 

Almost all iBnd, both Indian and non-Indiaii, is served by roads, canals, transmission lines, as well 
as otiucr services. Most ofthofie services «ixe5em<%9 needed auod used by Indian tcibeso^ 
individual Indians. Many statutes b&ve given the Secretaiy and others, dudes and powers to grant 
rights-of'Way tiirottgh IndiBn lands. Specifically, the Act of Febroaiy 5, 1948, is the ststax/^ we 
look to now to grant and inocess ngbts of way on Indian laud, Tlu; 1948 Act aotborizes die 
giantiitg of rights of way Sot ALL puiposes across both tribal and individual owned Indian land. 
The Seonxaiy in granting rights of way has to ba;ve Hm consent of the tribe and/or the individsal 
owncis (under some circumstances it is not necessary to have 100% of individual owners). He is 
also authorized to detennine ttie amount of just compensation. The xegulations lequire that tiie 
consent of the tribes foimed under die Indian Reorganization Act (May 1, 1936), and the 
Oklahoma Indian Wel&re Act and all other tribes, which have tribal governing bodies, iccogaiaed 
by the Secieisry. The only instance the Secretary can grant aright of way witibbutHieconsent of a 
tribe across tdbBlly owned land is if the tribe docs not have a itcognized govenaing body. 

A "tigbt-of-way" is primarily a privilege to pass over another's land, or a privile^ wtadi one 
person, or a particular description of persons, may have of passing over die land of anoflier. It 
is nothing more than a special and limited right of use, which does not exist as a natuial rigiht, 
but vi*ich must be created by a gnaot or its equivalent. 

The Bureau's zesponsibility in making grants of ri^itSHof-way over Indian land stems fiom 
the United States Government's reqionsibilities as trustee for the land. Tberefote. grants of right»- 
of-wfty sihall be made in such a manner as to discharge properly the responsibilities and obligatioos 
of a trustee to the owner or' owners of flie land; that is, to assure that the rights of die owner or 
owners of die land are protected. 

The regulations (25 CFR 169) are designed to give adequate latitude to a^it in the best interest of 
the owners in 4 wide variety of dmcmnstances and situ^ions, which arise at the Agency in 
coimection widi ri^itSMsf-way mattexB- 

The Secretaty may not giant a ri^t<<>f-way or renewal fur less than the ^ipraisal Mr maricet vafaie, 
plus any severance damages, unless waived in writing by the landowners or llietr reiaeseatativaE. 
It should be noted that the consideration is stated is not les than tl» ^jpraisal value, but this is not 
intJended to limit or restrict the individual's or tribes in negotiating amounts in excess of the 
appraisal value. Lilosmse, tile tenn '•waived'' as used extends to a waiver of all or part. The 
regulations give the anthori^, witii the landownos consent, to waive all eeteqp^isstion. therefore, 
it is also impUed that less titan the totd ccniqiensation may be waived, if 3U£^ partial conqto^ 
and otiier considerations have been negotiated and together compensate the landowner fi>r tiie 
taking. If all or part of the considfTation is waived, reasons for doing so should be clearly stated. 




S. 
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Utiliti«?s 

It is the le^XMisibility of tiie prospective consumer (^ppUcatrt) to requrat for powear, tel^bdne line, 
sewer, water or oUier services to their designated hocojeeite, 

The wtity providing the services most fliai provide Real Estate Services with 1) Adequate 
descriptioii of the proposed project and slcetbh showing the general locaticni of tjie ibute 2) Written 
consent of allotted l^downers 3) Application for 3Ught-of-Way 4) Envjiomneaital Assessment 
Report to detentune -whether or not an i^vironuMDtAl Impact IStatement is rBqiured, and 5) An 
archaeological clearance mis^t be necessaty If the home site is located on historic piopeities. 

A service line agreement is used fb; furnishing utility services aooss lands of the owner, 
Budu«ized occupant or user for ^cilitieswittdn these lands, tt does not include or extend to lands, 
which are not owned, or not tinder fbs authorized occi^ancy or use. The servicing entity fimisiies 
Real Estate Services, Pima Agency, with an cxeoated copy of flie agreemeRt with a plat or diagram 
aiovving the location, size, and extent of the line. These are filed wittj tiw Suprainieadent, Pima 
Agency, and do not need to be recorded with Land Titles and Records. 

Ineteas or Eeress 

The appUcant is responsible fcrmaldng sore the property has ingress and egrcMrighte The 
Bureau of Indian A£Eaiis Branch of Roads will conatruot and m ai n tajo a road only if it on liidr. 
load system or if the Gila River Indian Coonnimity requests that a road be placed on the BIA road 
system. The new criteria are that a road has to serve at least three (3) residences. 

The Bureau of Indian Affeirs must, as a legally responsible tmstec inoteet the ri^its of owners of 
trust land. Fcflrnal right-of-way grants are therefijre required in otderto property occiq)y or use a 
right of way. 



^ 
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APPLICMim PCR PHMISSICH TO StJBVBr BOR. RK5IEKDF-mY 



b&vii^ & ronldencB or principa.! place of buainem at 



berdsy files an aipplicatlan with the Bureau of Indiaii 



Affairs, pvBTsnumt to tlie taonns aod praTisions pf the Act of F^xraary 5 , 194B 
(62 Stat. 17s 25 U.S.C. 3Z3) , and to tl» regulations of the.Departmsxt of 
Mm Interior cQnta.ixii!d In Title 25, Code of Federal Regolatlona, Part 169 » 
for permission to surrey a ri^t-of-*By for tlie followittg porposea and 
reasons: 



AeroBS ihA following described Indian landx 



Tbe a^l leant ^aderatanda and bertby egqpreasly agrees to Indamify tiie 
lAiited States, the ovtoera of tbe land, aad ocra^Htnte of the land, against 
liability for loss ef lie, personal injurf and property dvaage occurxlng 
because of survey a«tivities and caused by tbe applicant, his axployeea, 
camtractoTB aad their eoployees, or siibcontractors and their €npleyees. 



m 
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V3' 2 



IN VaSXESS WHERE OP, . __-„_.,._« *«» «Kised 

this iBStraiwnt to be eaoecated thia day of ] 19 . 



msJXBSS APELXCan 



wcniBSS 



SJEECSaSDSa DOCDMOnS 

( ) ntlttua omsenb of tfaa laadDWoovs. 

( ) STitanee a£ good faith aM finanfflaJ reBpon sihiHt y, 

( ) Double estUnat^a damages. 

C ) SbBfcB rertlfipri catposate c^jaig^r or articled caf a ju co ajXJ itatioa. 

( ) cartif-teil copy of rescixitkn or bylwis odE tte cxxcpoeatiian aqtiwciatng 

'tis ff;^'^^"g of tiie afipLjcstioa. 
( ) Stat* cgcriflrj^fim that the applixjant is aatbceiaad in tiie Stata 

^Aete ti3e leoad is locaixid.. 
( ) fY'rtifi.Ffl copy o£ ths astid^s o£ pairtners&ip or associatiiaa. 
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UUJSJSKOm # 2 

UNITED Eirxni S 

DEPAEtlMEXII OF 1HE INISBICiL 

BOREM OF imim AFFAlBS 

sifiiaffij«r OF uffSDCWSERs to AmzMPAwr AppLicAiiair 

RR PEEMtSSICBl ID IiMSE SUECTEX 

Date 

Idmtifleatlon No. h. Niame 

(A]! lot. Nd4» Naoe, Tribal Vbtt. Mol, etc.) 



llie vtoderEigDed o«Deir(B) of said Itcni lier«^ consaat to tiw grantiiM of 

f eanisBlcp. to surrey croly . (It is wMaexstood that K*wn the rig^t-tfi-^ty 
ocatltfi iB dBflnitely astabiehed ttot the applicant vlll svifcait fonal 
^tplicatlcn, for a rig^t-of-way ixi. accordance -with, current laws and 
rt^ulatioa.) this aatsvat haa been taegotla-ted on tbe follcmlng tesxES and 
conditiana: ^_^__ 



WltnEsaeB! Ownm^a: Date Signed: 



(Uiw revers«9 aide of this shie«t if additional spaca ia needed for the cmner^a 
sigoaturaa. 11 this coiaa«it inwol'vaa Tribal land« it ahoald be by rwaolutic©,) 




? 
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RIGHT-OF-WAY APPLICATION 



COMES NOW THE APPLICANT 



oi '. , . Tltis ^d«y 

of ^ 19 , who henby petition(s) te Bureau of lodiaa 

Af&ics and respedJRiUy ffles imdtt llw wnns and provisi^ 

(62 Stat 17; 25 U.S.C 323), trad Code of Fedexal Rj^ulaiiotis, 25 CFR 169, m ^EiplicatioD for 
A ,,^^__-— ____ ri^bt-of'Way for ifae fbUowine purposes and teaaoos: 
(tem of yeas) 



Actoss the followinfi described land (Eafiemeot descritption): 



Said ri^iMif-way to be m lengd^ in 

wtdttLand iiia3!e(orarea), as^ownonattadiedin^of 

definite locatkn. 

SAn> APPLICANT DOES HEREBY UNDERSTAND AND EXPRESSLY AC3REE AS 
FOLLOWS: 

(a) To constroct and toaintaia die rigjjt-Qf-way in a ^vodnromlilf b manner. 

(b) To pay |«oizqptiy all daoiaiiesmidcoiiqyenBation, in addition dw 
ptuauantto 169.4, datBiinitiedbydieSeoFetaiytobeduetbelaaifaywiiecsaiid 
aat hnri ged usets and occupants of fee land aa account of taw sorvey, granting, 
canErtniction and maintenance of tbe rij^-of-way. 

(c) Toindeinnii^AielaiidownBcsandandiaribBediisersandogcuE^^ 
1iabilit)r for Icitu of 1i£e« peisoaal injuiy andpropeity danuge ansiqg fi^ 
constiucdon, niaintenance, occupancy or tt$e of ^ lands by the ^iplicaiit, hid 
qcnidoyces, dm ifac t og andtiieir enq>loyees, or subcontractore and feeir 
employees. 




/^ 
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&fi ccmipletioD of cooEriractian 10 ihe extern conipcaiblo widi il^ 
'odiich ibe ri^bt-o^way was ggtaoted. 

(e) To clear andlce^ clear thp lands wHhin &b ri|^-of-way to tlie extaA 
conqjofible wifti ^ pwpose of tiie ri^t-of>vray; and <Sn;^ 

and other inalerial cot, qprooted or ottierwisea^ 
mod naaiiueoance of ^ pn^eOL 

(f) To take soil and leBooroescanserratiaaprotecdoaineasnte^ 
coDtrol, on tte land coveted by fiwri|^iMif<-way. 

(g) TodQevcaqrtt>nigieasoiadb^v?ifiiiiiilB|K»i^^t^ 
iiear die lands to be occupied i!nd» fte ri^it-df''w^. 

(h) To bufld and TqwirBodi roads, fauesaxid trails as nnqr be dejrtn^^ 

by Mwsmicdea wodc and to InnOd Bod niauitiim necessaiy and «niit^^ 

fnr an xtttds aod trails fliat ioiasea the wiMla coDStracte^ 

oponatted under die ii^--of-wKsr. 
(i) 11iati9aBrBvocsdonort«niJbBaaoaofdierii^M>f-^'V8y,tliea{^^ 

6a- as is teas<mjd)ly possiUe, testoce dw land to Its odj^oal confitkn. 
(j) ToataiOtinwske^dxeSecietatyinfbaiiedofitsaddieBateoDdincaaeaf 

QorpoFStiQiis, of die addresses of id pctncqMl ofiSeeta. 
00 TbatdieqipUoaittwiniiotiiitcifisfexKididiciiseoifi^ 

awflMjrityoffltelaodovTOetsfioranypoiposcafldiaconsiaent'Wi^ 

purpose &r^)«Mdi die li^Oi^-w^' is granted. 

SAID APPUCANT FURTHER. S-nFULATES Aim EXPRESSLY AGREES AS 
FOLLOWS: 

To coofinm and to abide by all applicable requi i eoteot si -widi re^>eet to die ri^-oF-'way henin 
qipliedfor. Applifant agrees to conform to and aa>ide by die mtea, regidationg, and 
reqinremenot contained in Code ofFederal Regnlatims* Itde 25 iD^aos, Fait 169, as amwidad. 
sad by tofotaice inchides socii niles, regidstioDS and lequircsatto^ 
to die same e^ctas if die same WBi:e beieni set oitt in fiodl. 



■i-i— 



Apf&aoBt 



Dated:. 
Attest: 



QD 
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(Rev fi/73) IWITEB STAniS 

DEPA.RTKERT 07 tBE INTERIOR 
BURltAU OP IHDIAir AfFAXIlS 

STATKMEHl OP OWJEWS OF AJiOtTEO IMPIAK LAUDS TO ACCOKPAHT 
APPLIC&XIOK FOR RICHT-OF-VAT 



_AgeBey, 



AllecBtent Ho. AllACCee 

^♦■crtPtlfttt ^ " 



Th* uudcratgned ovnerd) oi said luxd, beteby ^IveCo) peTwlaiion to luke vatvvjm 
of (and content* Co On ErantLtig of)* « rlght-^oC-^wsx £or_ 



(»t«fc« tnurpoac) 
_aa 6oiiteaplac«d by the np^lteaKlcm of 



»B sliovii on the «ctach«d bupt 
(N«Be and Addre**) 
on paymenc of $ . , • , and eclier good and valuable con>i,der«tlon. 



Other tens or eonaenta (l£ Applicable) i_ 



Nlcneasei {hmera Interest 



?^ 




























































































































'^Strike out non-applteable Iteaa 

/-I- . — 



pi teat) le ite»» —7 



Case 1:06-cv-01899-JR Document30-3 Filed 11/30/2007 Page 1 of 21 



(/D 



UNITED STATES 

CO0E 

ANNOTATED 



Title 25 
IndiaBs 
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Cabu 8 



RIGHTS-OF-WAY 



25 §324 



flduie* ftWl ^rafds. Stite o( K. Ul ■£ 
r«l. State BtFliwar CtHimilsslcui r. C. S.> 

IB ptoocmUbK to ^oackaim for kipiiw^tr 
porpOMa laste of Pueblo IntUoas in K«w 



Idexlco, United Sbtt«a most b« joiaed w a 
defendoBt and a Federal dlatHct coozt is 
th« )>»>jper Xvmm to try and detennln« 
ibe 3r«sp«etfTe xielitai of t&c panics. Id. 



§ 323. BIght»-of-tvay for all purposes across any Indian 

lands 

The Seuretary ol the InteriQr l>e, and lie is empowered to gmmt 
Tieh\a-<d--wvy for all purposes, subject to such conditions as be xtiBy 
preseriba* oyer and across any lands now or hereafter held is tmst 
hy the United States for individual Indiana or Indian tribe9, com- 
munities, bands, or nations, or any lands now or hereafter owned, 
subject to restrictiona afrainst «lienaUoo, by individual Indiana or 
Indian tribes* communities, bands, or nations, including' the lands be- 
lon^iUK to the Pueblo Indians in New Udexico, and any other lands 
heretofore or hereafter acquired or set aalde for the -use and bene- 
fit of the Indians. Feb. 5, IMS, c. 45, § 1, €2 Stal 17. 

SOatorieaJ. ttvtm 



jsm^gem XMi*«, Section 7 of A«t F«ii. s. 
IMS pnrlded Itiat acctionK 3S3-32S ^ail 
not l>ecoiap «tntfutlre unUl <M fla>-K hXjkt 
X-eb. C^ IIMS. 



liiKrary aod pmroxe af J^tt Tviii, 5. tUS, 
«v« IPiS ti^Coda CoajF^Sernce, p. MS3. 



Kvtaa oX DeeUinma 



Indiana «9a0. 

VBltod States €=340. 

QJ£. Indiana {f IS, 2B at oeq. 

CJ,9. Xfnuad States It O^-iO. 



i. Xbmncr ol acqalvitiaa 

Pa<Ailo Indian landa mar l>e acqttired 
by eofldemnattga pr«ce«dli>s«, br aegotia- 



ttonc vrlth tlM B«eretai7 «f tlte Interior 
and h}' cootienitloa >*9tire«a the ravioiia 
)H»da o< Our •xeeatlt« d«pattBiant. sta»« 
ot N. M. «s rei. State BlRltwaT Gonunis- 
siiw T. U S^ ».(XKJiLU6r, 1^ I'^upp. 
SOS. 



rl^ 



§ 324. Same; coiosent ol certain tdbe$; cfntmat of indixidoal 

No grant of a rifht'Of-way over and across any lands belonging 
to a ttibe organized nndei* sections 461-473 and 474H179, of this title : 
section 473a of this title and sections S58a and 8^ of Title 4S; 
end sectiona 60l>-^09 of ISiis title, shall be iniide without t^e con- 
Bent of the proper tribal officials, mghts-of-wpy over and across 
lands of individual Indians may be granted without the consent of 
the indlvidua] Indian owners if (1) the laisd is owned by more 
than one person, and the owners or owner o^ a majority of the in- 
terests therein consent' to the grant; (2) the whereabouts of the 
owner of the iand or an interest therein are unknawn^ and the own- 
ers or owner of any interests therein whose whereabouts are known, 
or a majority thereof, consent to the grant i CS) the heirs or devisees 
T.asvjLcA.— 1« 241 
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2S" § 324 iNDiAWs Ol ft 

of a deceased owner of the land or aa interest thereiji have not bean 
determined, ajid the SecreUty oi the Intexior finds that the grant 
•will canee no subataiitial injtiry to the land or any owner thereof; 
Off C4) the ownevB at intereata in the Und axe bo numerons that the 
Secretary finds it vould be impracticable to obtain their consent, 
and also finds that the grant will cause no substantial injurr to the 
land or any owner thereof. Feb. 5, 1948, c. 46, 9 3. 62 Stat 18. 

tJbt»rr xe«BMB««iu Indiana 43»in; CJJJi. InaUw tt W, SB tit •«». 

§ 325» Same; paimfiat and disposition of ctHnpensatioti 

No grant of a right-of-way shall be made without the payment of 
ancix compensation as the Secretary of the Interior ahaU deterndne 
to be Just. The compensation rtceired on behalf of the Indian own- 
ers shall be disposed of under rules and regulations to be prescribed 
by the Seeretaxy of the Interior. Feb. 5, 1948, c. 45, § S, 62 Stat. IB. 

XJbntr t«f«nBM«i lBdl3»a «=aM. aOO)! CJ-.B. indlMB H ». 88 et •«>. 5» •* ■«*. 

§ 326. Same; laws nnadSected 

Sectjons 323^28' of this title shall not in any wanner amend or 
repeal the provisionB of the Federal Water Power Act of June 
10, 1320 <41 Stat, 1065), as amended by the Act of August 26, 1986 
C49 Stat. 888), nor shall any eristing statatory authority empower- 
ing the Secretary of the Interior to grant rights-of-way over Indian 
lands be repealed. Feb. 5, 1948, c. 45. § 4, 62 Stat. 18. 

xjbnzT *■««*«-•« laflUM <C=>iO; K*v»«able W«t»» *s»Sl CJ.8. InaitJM tl ». 

Paw 4At ot 3w» 16, IBBO (41 Stat. P»rww .Mt *» •eoetoa TSU of TIO» U. 
1063>, m* uBwAad by tMAet of absom CtmaerratiMt, utd la tf «M ite d svnecallr 
SO, 1V3S (4fl Stat SSti, fitattA to Is eIm t« ctkajtterU ot ntteM. 

§ 327. Same; ai^cailanforgTaiLtbydepartnudttorasenoj 

Bights-of -way for the use of the United States may be grantad 
under sections 32S-S2S of this title upon application by the depart- 
ToetA or agency having juriediotion over the activity for which the 
rightrof-way is to be used. Feb. 5, 1948, c 45, § 6, 62 Stat 18. 

X4l)«aT x«tw«Me«*» ZinUAiis «sa.9l CJ.a, IaAUm (1.19, S8 et s«4p 

§ 328. Samo; mies and n^nilatiQiut 

The Seeretaxy of the Interior is aathoraacd to prescribe any necea- 
sary regulations f « the purpose of administering the proviaona of 
aecUons S23-527 of this title; Feb. 5, 1948, e. 45, § 6, 68 Stat 18. 

XOamrr i v bm mit m t VmeA aatn Os^X; C^JS. tOilted St»te« | CI. 
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BuF»au of Indlon Affairs, Interior 

(1) If the Area t)lrector and the Hopl 
Tribe concur on all ar part of tiie pro- 
pCMtei] conservation prsf^tlces in writing 
in a timely manner, those praccices 
concurred upon may be immediately 
implemented. 

(2) If the Hopl Tribe does not concur 
on all or pen of the proposed eozwern^ 
tion practices in a timely manner, the 
Ares Director will submit in writing t» 
the Hop! Tribe e dedaration of non> 
concurrence. The Area Director will 
then notify the Hopi Tribe In writing of 
a. formal hearing to be held not iM>oner 
than IS days firom the date of the non- 
concurrence declaratioin. 

(i) The formal hearing on non-concur- 
rence wUl permit the submission of 
written evidence and argument con> 
ceminjg the proposal. Minutes of tdw 
heartng will be taken. Following the 
hearing, the Area Director may amend, 
alter or otherwise change his proposed 
conaervation praetlcea. Except as pro- 
vided in § 168.17(d) (1) of this section, If 
following the hearing, the Area Direc- 
. tor altered or amends portions of his 
pKkposed plan of action, he will submit 
those individual altered or amended 
portions of the plan to the Triba in a 
timely manner for their concurrence- 

(iO In the event the Tribe fails or re- 
fuses to give Its concurrence to the 
propoaal at the hearing. th«n the im- 
piemantatlon of such proposal m^ 
only be undertaken in those situations 
where the Area Director expressly de- 
termines in a written order, based upon 
frndingo of fact, that the proposed ac- 
tion is necessary to protect the rights 
and property of life tenants and/or per- 
sons awaiting relocation. 

S 168.18 Appeals. 

Appeals firom decisions issued under 
this pare wtU be in accordance with 
procedures in ZS CFR part 2. 

i ie9JA InSmnnMiim ooUeotion. 

The information collection require- 
mentfs) contained in this regulation 
have been approved by the OfEloe of 
Management and Budget under 44 
U.S.C- 3S01 et seq. and assigned cleai^ 
ance number 107»-O027, The information 
is being collected in order to ascertain 
eU^ility for the issuance of a grazing 
permit. Response is mandaxoiy In order 
CO obtain a permit. 



§169.1 

p)(kKr 169--Rl©HTS-OF-WAY OVER 
INDIAN LANDS 

Sob, 

IN .1 Definitions. 

ift .Si PurpoiiQ Hnd scope of regulations. 

164>3 Consent of landowners cd ' granK of 

rl^t-^f-way. 
ISI.4 t'ermiasion cq survey. 
IG 1,5 Application for rl^i«f-way. 
161.6 Kfepa. 
16I.T Flddnotrasi, 
IGI.I Public survey, 
16 l.ii Connection with natural ejects. 
It I.IO Tonvnshlp and Baction lines. 
U ).ll /vmdAvU end certificate. 
i<p,i2 Coislderacion for right-^-way 

grants. 
lA.13 Ocher danmBSS- 
iqB.14 P«poslt and dlabMraemenc of cansider> 

ation and daRMigss, 
149.15 Action oa application. 
1<9.IB AffUavtt of completion. 
V 9,17 Change of locatlon- 
i(9.U Tenure of approved rlgbtKifiJwiQi' 

BTBAtS. 

Itfl.lS Renewal of right-of-way grants. 

1 19.20 Termtnadon of ri8ht.or-way grants. 

Ip9.2) Condemnation actions involving indi- 
vidually owned lands. 

ibS.ZZ Service lines. 

19.23 KsJlroedB, 

1»,M Railroads In Oklshoma. 

1 iB.2S OU and go* pipelines. 

VHM Talcphon^ and t«legraph iinca; radio, 
televisloo. and oOuw communications fl»- 

CUltlKS. 

: 66.37 piTwer pr<i)«ers. 
6S.2B Public WghwayH. 

AWTHORrrY: 5 U.S.C. »«•. bZ Stat. 17 (25 
J.S.C. 323—328), snd other acts cited In the 

! «JCt, 

SOURCE; 33 FR 19803, Dec. 27, 1966, unUnu 
itlterwlse noted. Redesignated at 47 FR 13327. 
4sr. SO, 1982. 

ilSS.l Deflnitiona. 

As used in this part 168: 

(a) Secfetary means tiie Secretary of 
the Interior or his authorlzeid rap- 
resentettv« acting under delected au- 
thority. Before proceeding under these 
regulations anyone desiring a rlght-of- 
way should inquire at the Indian Agen- 
cy, Area Field Office, or other office of 
the Bureau of Indian Affialrs havlns im- 
mediate supervision over the lands inw 
volved to determine the identity of the 
authortud representative of die Sec- 
retary for the purposes of ijhis part 1$9. 

(b) IndivtduBily owned land means 
land or any interest therain held In 



1^) 



50) 
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trust by tha United States for the ben< 
Qiftt of indivjldual IiuUbiu end land or 
any Interest thareln lield by individual 
Indians su^act to Federal restrlctloiu 
agBlnsC alienation or encutnbrancx, 

(c) Ttibe means a. cribe. band, nation, 
community, group or pueblo of Indians. 

(d) Tttttal l0na means land or any in- 
terest therein, title to which is held by 
the Unlt'ed States In trv$t Ibr a tribe, 
or title to whfeh Is held by any mbe 
suti^ect to Federal restrictions against 
alienation or encumbrance, and in- 
cludes such land reserved for Indian 
Bureau adminlscrauve purposes. The 
term also includes lands held W the 
United States in trust for an uidian 
corporation chartered under section 17 
of the Act of June 18. 1934 (4B Stat. 9B8; 
25 U.S,C, 477). 

(e) Covema^nt owned ietntf means land 
owned by the United States and under 
the Jurisdiction of the Secretary which 
was acquired or set aside for the use 
and beneftt of Indians and not included 
In the definitions set out in paragra{>hs 
(b) and (d) of this section. 

S169JS PuKpese and scope of regida- 
i&ona. 

(a) Eitcept as otherwise provided in 
S 1,2 of this chapcer, the regulations in 
this part 168 prescribe the procedures, 
terms and conditions under which 
rights-of'^ay over and acroae tribal 
land. Individually owned land and Gov- 
ernment owned land msy be granted. 

(b) Appeals from admlnistrativ« ac- 
tion taken under t:he regulations in 
this part 199 shall be made in accord- 
ance with part 2 of this chapter. 

(c) The regulations containad In this 
part 169 do not cover the granting of 
righcs-of^weiy upon tribal lands within 
B raservatlon for the purpose of con- 
structing, opemtlng, or maintaining 
dams, water conduits, reservoirs, 
powerlwuses, transmlsaion lines or 
other works which shall constitute a 
part of eny prci^ect for which a license 
is required by the Federal Power Act. 
The Federal Power Act provides that 
any license .^Uch shall be issued to use 
trUial lands within a reservation shall 
be sui^eat to and contain such condi- 
tions as the Secretary of the Interior 
shall deem necessaxy for the adequate 
protection and uttUzatJCHiL of such 
lands. Cie-O.S.C, «7(e)), In the case of 



(^ 



510 



25 CFR Ch. I (4-1-03 MIttpn) 

trt lal lands belonging to a tribe orga- 
nl: Bd under the Act of June la. 1S94 (48 
St It. 984), the Federal Power Act re- 
qu res that annual charees fbr the use 
of such tribal lands under eaity license 
ls« ued fay the Pedefal Power Conunls- 
sk R shall be sutiject to the approval of 
th t tribe (16 U SC. 803(^), 

§1)83 CanBMut of landowners to 
grants of wi^t-at'^way. 

a) No right-of-way shall be granted 
ovsr end across any tribal land, nor 
shall ai^ permission to survey be 
isi ued with respect to any mch lands, 
without the prior written consent of 
tt> a ,tnbe. 

Jo) Except as provided In paragraph 
(c of this section, no righcrof«way shall 
b( granted over and across any indlvld- 
\ii lly owned lands, nor shall any per- 
RiEsslon to survey be issued with re- 
s[ ect to any such lands, without the 
pi lor written consent of the owner or 
o> imers of such lands and the approval 
pi die Secretary, 

(c) The Secretary may Issue permls- 
si on to survey with respect to. and he 
nay grant rights-of-way over and 
a iross individually owned lands with- 
oit the consent of .che individual In- 
d an owners whan 

(I) "nwi Individual owner of the land 
o * of an interest therein is a minor or 
a person non compos mentis, and the 
Sscretary finds that such grant will 
c luse no substantial Injury to the land 

r the owner, which cannot be ade- 
q juately compensated for by monetary 
deMTpages; 

^ The land is owned by more than 
c ne person, and the owners or owner of 
e majority of the Interests therein eon- 
9 9nt to the grant; 

(S) The whereabouts of the owner of 
t IB land or an Interest therein are un- 
i nown, and the owners or owner of eny 
Interests, therein whose whereabouts 
t r& known, or a raajorliy thereof, con- 
sent to the grant; 

(4) TheJKelra or devisees of a deceased 
[ wner of the land or an interest therein 
} ave not been dBcermlned, and the $ec- 

1 Btary finds that the grant wiU cause 
to substantial iiijury to the lend or 
i ny owner thereof; 

(5) The owners of Interests in the 
] and are so numerous that the Sac- 
I etary finds it would be Impracticable 
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Bureau o( (ndlon Affaire, Interior 

to obtain cheir consent, and also fiinds 
that the grant will cause no substan' 
tial Injury to the land or any uwner 
thereof. 

(36 VS. um, July 31. mi. Kedesl^ated at 47 
PH 13327. Mar, 20. UBZ] 

i 169.4 Permiaaioga to aUCVAy. 

Anyone desiring to obt&in permission 
to survey for a^ rlght^f-way across in- 
dividually owned, tribal or Government 
owned land must file a wrltcen applica- 
zi/m therefor widi the Secretary. Tha 
application shall adequately describe 
vae proposed prqject, including the pur- 
pose and eaneral kicatlDn, and it shall 
be accompanied by the vwittwi con- 
sents required by S 169.3, by satis&e- 
tgry evidence of the good faith and fi- 
nancial responsibility of the applicant, 
and by a checK or money order of suffi- 
cient amount co cover twice the esti- 
mated damages which may be sus- 
tained as a result of the surv^. With 
the approval of the Secretaiy . a surety 
bond may be subaticuted In lieu of a 
check or money order accompanying 
an application, provided the company 
issuing the surety bond Is licansed to 
do business In the State Where the land 
to be surveyed is located. The applica- 
tion shall contain an agreement to In- 
demnify the United States, the owners 
of the land, and occupants of the land, 
against llabili^ for loss of life, per- 
sonal Injury and property damage oc- 
curring because of survey activiues 
and caused by the applicant, his em- 
ployees, contractors and their employ- 
ees, or suboontractors and their emx 
ployees. When the applicant is an agen- 
cy or Instrumentality of the Federal or 
a State Government and is prohibited 
by law from depositing estimated dam- 
ages in advance or agreeing to indem- 
nification, the requlTBRient fbr auc^ a 
dapnait and Indemnification may be 
waived providing the applicant agrees 
in writing to pay damages promptly 
when they are sustained. An appUca- 
don £Ued by a coiporation must be ac- 
companied by a copy of its charter or 
arti^es of Incorporation duly certified 
by the proper State ofilcia] of the 
State where tha corporation. *as orga- 
nized, and a certified copy of the reso- 
lution or bylaws of the corporation au- 
thorizing the filing of the application. 
Whan the land covered by the applica- 



Cit 

be 
cation 



cm 
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tloii Is located in a State other than 
thai in which the application was in- 
cor >orated, it must also submit a cer- 
tifl:ate of the proper State official 
the t: the applicant is authorized to do 
bus iness in the State where the land is 
loc ited, An application filed by an un- 
inc >rporatad partnenhlp or association 
nnj»c be accompanied by a certified 
coj y of the articles of partnership or 
ass >ciation. or if there be none, this 
fac c must be stated over the signature 
of »ch member of the partnership or 
asa xiiatlon. If the applicant has pre- 
vic usly filed with the Secretary an ap- 
pli :Btion accompanied by the evidence 
re< uired In this section, a rdfwenee to 
thi data and place of such flUng, ac- 
companied by proof of currant flnan- 
l responsibility and good .faith, will 
5u£nclent. Upon receipt Qf an appli- 
made In compliance with the 
reflations of this part 169, the $ec- 
rei aty may grant the applicant written 
pe tnissian to survey. 

6 1 tOJB AppS/aaiion fov rlelrt^^-wa^. 

' Vritten application identifying t^ 

sp icific use requested shall' be filed in 

dv plicate with the Secretary. The ap- 

pi cation shall cite the statute or stat- 

ut» under wfiich it is filed and the 

wi 1th and length of the desired right- 

of way, and ^udl be accompanied by 

sa OsfactoTy evidence of the good faiot 

ar d financial responsibUity of the ap- 

plcant. An ai^eadon filed by a cor- 

pe ration must b« accompanied by a 

cc py of its charter or articles of incor- 

pc ration duly certified by the propvc 

Slate ofHcial of the State where the 

cc fporatlon was organized, and a cer- 

ti led copy of the resolution or bylaws 

of the corporation authoriKlng the fU- 

In g of the application. When the land 

cc vared by the application is located In 

a State ot^er than that in which the 

aiplicant was Innoporated, tt must 

al so submit a certificate of the proper 

S :ate official thar the appUcant is au- 

Ci orized to do business in the State 

w lere the land Is located. An appllea. 

ti^n fUed by an unincorporated part- 

m irshlp or association must ba accom- 

p: inled b« a certified copy of the arti- 

d es of partnership or association, or If 

d lere be none, this face rmist be stated 

o' 'er the signature of each nuonfaer of 

t|« (jartners^p or association. If the 
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applicant hiks previously filed with the 
Secrepary an apf^cacian accompanied 
by the evidence required by thi» sec- 
don, a reflarence to the date and place 
of sucfa SUiPR will be su^Rcient. Except 
as otherwise provided in this seeuon, 
the application shnU be accompanied 
by a duly executed stipuladon, in du' 
plicate, expressly agreeing to t^e fol- 
lowing: 

(a) To const!nict and inidncain the 
rlBht-of-way in a workmanlike manner. 

0>} To pay promptly all damages and 
compensation, in addition to the de- 
posit made pursuant to S 169.4, deter- 
mined by the Secretary to be due the 
landowners and authorized u««rs and 
occupants of the land on account of tile 
survey, granting, construction and 
maintenance of the right-of-way. 

(c) To indemnlly the landownen^ and 
authorised users and occupants against 
any liability for loss of life, personal 
injury and proparty damage arlaln^ 
from the construction, maintenance, 
occupant or use of the lands by the 
applicant, his employees, contractors 
and their amployees. or subcontractors 
and their employees. 

(d) To restore Che lands as nearly as 
may be possible to their original condi- 
tion upon the completion of construc- 
tion to the extent compatible with the 
purpose for which the right-of-way was 
granted- 

(e) To clear and keep clear the lands 
wliiiiln the right-of-way to Che extent 
compatible with the purpose of the 
rl^t-af-way; and to dljspose of all vege- 
tative and other material cut. up- 
rooted, or otherwiae accumulated dur- 
ing the construction and maintenance 
of i^eprqject. 

® To take soil and resource con- 
servBtlon and protection measures, in- 
dudtng weed cantrol, on the land cov- 
ered by the right-of-w8y, 

(g) To do evetythlng reasonably with- 
in its paw0r to prevent and suppress 
fires on or near the lands to be occu- 
pied under ths' right-of-way. 

(Jpi) To build and repair such roads, 
fences, and trails as may be destroyed 
or liijured by construction work and to 
buUd and maintain necessaiy and suit- 
able croBsinj^ for all roads and traUfi 

chnt Intensect the work£ cenatructed. 
maintained, or operated under the 
rlghr-of-way. 
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d That upon rsvocation or termi- 
naton of th« right-of-w^y, the appli- 
can : shall, so £ar as is raasonably pos- 
8IW8, restore tiw land to its original 
conUitlon. 

J To at ell times keep the Secretary 
rmed of its address, and in ceise of 
corboratlons, of the address of its prin- 
ctpil place of business and of t)w 
nar les and addresses of its principal of- 
fic<|rs. 

:) That the «ippllcant will not inter- 
wlth the use of the lands by or 
er the authority of the landowners 
any purpose not inconsistent with 
primary purpose for which the 
riglit-of'Way is granted. 
Wh m the applicant ts the U.S. Covem- 
meit or a State Covemment or an in- 
str iroentality thereof and is prohibicad 
by Law firom executing any of the abova 
stij dilations, the JSecretiaiy mt^ waive 
thf requirement that the applicant 
agi Be to any stipulations so prolilbited. 
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l»9d« Maps. 

(i) Each application for a rt^t-of- 
wa r shall be accompanied by maps of 
del Inlte location consisting of an orlgl- 
na; on tracing linen or other perma- 
nra It and reproducible material and two 
re{ roductlons thereof. Ths fleld notes 
slii 11 acconqiany the application, as 
pnvided in S 169.7. The width of the 
rtj ht'Ot-vmy shall be clearly shown on 
thi maps. 

( ») A. separate map shall be filed for 
eat h section of 20 miles of right-of-way, 
bu : Che map of the laat section may In- 
ch de any exca^ of 10 mllea or less. 

(;) The scale of maps ahowing the 
Ur s of route normally should be 2,000 
Dm C to an inch. The maps m^. how- 
evi ir, be drawn to a larger scale when 
ne^ssaty and when an Increase in 
scile cannot be avoided through the 
ua I of separate fiald notes, but the 
so le must not be increased to such ex- 
tent as to make the maps too cum- 
, be, some for convenient nandUng and 
filng. 

<D The maps shall show the allots 
mi (It number of each tract of allotted 
land, and shall elaarly designate each 
Cn ct of tribal land affected, together 
wl :h the sections, townshliJS, and 
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ranges in which the lands crossed by 
the right-of-way are situated. 

fi 169.7 Field votn^ 

Field notes of the surv^ shall appear 
along the line indicating the right-of- 
way on the maps, unless the maps 
would be Coo crowded thereby to be 
«utUy legible, in which event the Held 
notes may be filed separately on trac- 
ing Unen in such form chat they may 
be fblded readUy for filing. Where field 
notes are placed on separata tracing 
Unen. It will be necesseiy to place on 
the maps only a sufOclent number of 
Station numbers 9q as to make It con- 
venient to follow the fteld notsa. The 
field noces shall be typewritten. 
Whether endorsed on the maps or flled 
separately, the Held notes shall be suf- 
ficiently complete so as to permit the 
line indicating the right-of-way to be 
readily retraced on the ground Rvm 
the notes. They shall show whether the 
line was run on true or megnetlc bear- 
ings, and, in the latter case, the vari- 
ation of the needle and date of deter- 
mination must be seated. One or more 
bearings (or angular connection* with 
public aurvty lines) must be given. The 
lO-mlle sections must be indicated and 
numbered on all lines of road sub- 
mitted. 

fi 1S9.8 Public sdTvey. 

(a) The rarminal of the line of route 
shall be fixed by reference of course 
and distance to the nearest axlstlng 
comer of the public survey. The maps, 
as well as the engineer's vfXldHVlt and 
the cerCincate. shell show these con- 
nections. 

(b) When either terminal of the line 
of route is upon unsurveyed land, it 
must be connected by traverse with an 
established comer of the public survey 
if not more than 6 miles distant from 
It, aiKi the single bearing and distance 
from the terminal point to the comer 
computed and noted on the map«. In 
Che engineer's aftldavit, and in tne cer- 
tificate. The notes end all data for the 
compucatlon of the traverse must be 
given. 

3169.8 Oanneetum with natural eb- 
je«to. 

When the distance to an tetablished 
corner of the public survey is more 



than 



th« 
anc 



mu^ 

of 

th< 
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6 miles, this connection will bo 

majle with a natui^ ob|ecc or a perma- 

nert monument which can be readily 

found and recognized, and whlt^ will 

and perpetuate the pcaltion of the 

terjninal point. The maps must show 

position of such mark, and course 

distance to the tennlnus. There 

be given an accurate description 

:he ntark and full data concerning 

traverse, aiwl the engineer's affi- 

da%[lt and the certificate on the maps 

mu St state the connections. 



{ ldfi.lO Township and section linaK. 

V 'henever the line of survey crosses a 
to« nshlp or section line of the public 
sui vey, the distance to the nearest ex- 
ist ng comer fihall be noted, Th« maps 
shi 11 show these distances and the sta- 
tic 1 numbers at the points of mteraec- 
tio 33. The field notes shall show these 
dis cances and the station numbers, 

S14;9.11 ASSdavtt and eertifieate. 

(>} There snail be subscribed on the 
m£ pa of definite location an a£&davlt 
axi cutfid by the engineer who made the 
suivey and a certificate executed by 
th<> applicant, both cerelfylng to the 
ao :urany of the survey arid maps and 
bo h designating by termini and length 
In milas and decimals, the line of route 
foi which the right-of-way application 
Is nade. 

< b) Maps covering roads built by the 
Bv reau of Indian Affairs which are to 
be transfarred to a county or State 
gO' 'ernment shall contain m affidavit 
to the accuracy of the survey, exe- 

I -jed by the Bureau highway engineer 
charge of road construction, and a 
cei tincate by the State or county engi- 
ne tr or other authorized State or coun^ 
officer accepting the rlght-of-wey. 
stating that ha is satisfied as to 



OS 

cu 
in 



an 



th ! accuracy of the survey and maps. 
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] bccept wh«n waived in writing by the 
lai idowners or their representatives as 
de Skied -in S 163.3 and approved by the 
$« ;retary, the consideration for any 
rl( hc>of>'Way granted or renewed under 
th s pare 169 shall be not less than but 
no t-llmiced to the fair maiieet value of 
eh t rights granted, plus severance dam- 
ag iS. if any, to the remaining estate. 
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The Seiiretfliy shall obtain and advtse 
tha landowners of the appraisal infor- 
mation to assist them (dte landowner 
or landpymets) in negodaciom tor a 
iisht-«f-way or refi^wal, 

[45 FR 45910. July 6. iSBO. RMJ«slgnatBd at 47 
FR 13SCT, Mar. ao, i»2] ^ 

$169.18 Oau»AnAme»M. 

In addition co the consideration for a 
grant of Mghtobf-way provided for by 
thn provisions of SiQ9.t2, the applicant 
for a ri^t-ef-way vtiTl be required to 
pay all dantages incident ta the survey 
of the right-of-way or incident to the 
ccmstruction or maintenance of the fa- 
cility for which the right-of-way is 
granted. 

SieikiA Dopoait and dii4ntfaaai«»t of 
GOBBiderattoB »iid dxanages. 

At tha time of fUlng an application 
for right-of-way, the applicant m»jst 
deposit With the S«crataiy the total es- 
timated concidaration and dettieges, 
which shall Include ccMWid«ratlon for 
the right-of-wBy. severance dantages. 
daroagas caused during the survey, and 
estimated damages to result from con- 
struction loss any deposic previously 
made under $ ledA. In no case shall the 
amount depoalted as consideration for 
the right-of-way over any parcel be less 
than the amount specified m the con- 
sent covering that panrel. If in review, 
ing the application, the Secrerary da- 
termJnaE that the amounts deposited 
are Inadequate to compensate the own- 
ers, the applicant shaU increase the de- 
posit to an amount determined by the 
Secretary to be adequate- The amounts 
so debited ahaU be held in a "special 
deposit" account for distribution to or 
for the account of the landowners and 
authorized users and occupants of the 
land. Amounts deposited to cover dam" 
ages resulting from survey and con- 
struction may be disbursed after the 
damages have been sustained. Amounts 
deposited to cover consideration iter 
the right-of-way and severance (toon- 
ages Shall be disbuised upon the grant- 
ing of the right-of-way. Any part of the 
deposit which is not required for dis- 
bursement as aforesaid shall be re- 
funded to the applicant promptly fol- 
lowing receipt of tha affidavit of com- 
pletion of construction filed pursuant 
to 5 168.16. 
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i 1 iBJS Action on applicatLon. 

Upon satisfactory compliance with 
th! regulations in this part 169, the 
ScTetBiy is authorized to grant the 
rtjht-of-way by issuance of a convey- 
an ce Instrument in the form improved 
by Che Secretary. Such instnnnent 
ah 911 incorporate all conditions or re- 
st Ictions set out in the consents ob- 
tanad putsuant to S 169.3. A copy of 
cu lii Instrument shall tte proniptb' de- 
li^ ered to the applicant and thereafter 
th ! applicant may proceed "with the 
CO nstruction work. Maps of definite Io- 
cs cion may be attached to and Incor- 
pe rated into ttie conversance document 
b> refer^ice. In the discretion of the 
Sicretary, one conveyance document 
m iy be issued covering all of the tracts 
of land traversed by the right-of-way, 
oi separate conveyances msy be made 
cc venng one or several tracts included 
in the eppUcation. A duplicate original 
cipy of the conveyance instrument, 
prmanent and reproducible maps, a 
ct py. of the application and st^ula- 
tiJiis, together with any other perti- 
nint documents shall be transmitted 
b] ' the Secretary to the office of record 
& r land documents affecting the land 
c(vered by the right-of-way. where 
tl ey will be recorded and fUed- 

S '. SB.19 AMidavit of complation. 

Upon the campletlon of the construC- 
ti m of arry right-of-way. the applicant 
si alljironq»tly file wirh the Secretary 
ail affidavit of completion, .in dupll- 
a X6. executed tor the enghteer and cer- 
ti Eied by the ^plicant. The Secr«cary 
si all transmit one copy of the affidavit 
tl the office of record mentioncid in 
S €9.15. Failure to file an afftdavit in 
8< :cordance with this section shall sUb- 
J« rt the right-of-way to cancellation in 
a uordance with 5 169.20. 

B 189.17. Change of loeattob, 

If any change from the location de- 
s» rlbed in the conveyance instrument 
Is found to be necessary on account of 
ffiigineerlng dlfflculttes or otherwise, 
a nendad maps and field notes of the 
n !w location shall be filed, and a rlj^it- 
o -way for such new route or location 
si lall be subject to consent, approval, 
ti le ascertainment of damages, and the 
p onment thereof. In all respects as in 
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the case of th« original locactan. Be- 
fore a revised conveyance Instrum^it 
is issued, t±ie appUcamt shall execute 
such InstTumsits deemed necessaicy by 
the Secretary extinguishing the rlrijt- 
of-way at ths ortginal location. Such 
instruments shall be transmitted by 
the Secretary to the omce of recoil 
mejjtjoned in SlBfl.is for recording end 
niing, 

5168.18 Teaiim of sapnmd. tiA.ud' 

All rightB~pf-way granted under the 
regulations in this part 169 shall ba in 
the nature of easement? fbr tihe periods 
stated In the conveyance Instrument. 
Except as otherwise determined by the 
Secretary and stated in the conveyance 
instrument, rights-of-w^y granted 
under the Act of February 5, IMS (62 
Stat. 17; 2S U.S.C. 323-32g), for railroads, 
telrah02ie lutes, telegraph Unes. public 
roads and htshways. access roads to 
homesite properties, public sanitary 
and storm sewer lines including sewage 
disposal a;nd treatment plants, water 
coneral and use profecCE (includii^ but 
not limited to dams, reservoirs, flow- 
age easements, ditches, and canals), 
oil. gas. and public udUty water plpe> 
lines (Including pumping stations and 
appurtenant l^udlities), elactric power 
prejjects, generating plants, switch- 
yards, electric transmission and dls- 
tdbutlDn lines (Including poles, towers, 
and appurtenant facilities), and for 
service roacb and trails essi^Ual to 
any of the afbrestaCed use purposes, 
may be wrtthout Umitation as to term 
of years; whereas, rights-of-way for all 
other purposes shall be for e period of 
not to exceed 50 years, as determined 
by the Secretsiy and stated in the con- 
veyance instrument. 

[37 FR IZBSTi June 30. 1872. RedesignsCed at 47 
FK 13327, Mar. 30, 18U] 

!lgi9<IV Renewal of rigJit^i'WBy 
grants. 

On or before the expiration date of 
any right-of-way heretofore or here- 
after granted for a limited term of 
years, an application may be submitted 
for B renewal of the grant. If the re- 
newal involves no change in the loea- 
tion or status of the original right-of- 
way grant, the af^cant may fQe with 
hia Implication a certificate under oach 



□f right-of-way 
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seting out this fact, and the Sec- 
rei airy, with the consent required by 
SI a.3, may thereupon extend the grant 
foi & lUfx term of years, upon the pay- 
mi arc of consideration as set forthln 
SI iS.lZ. If any change in the size, type, 
or location of the right-of-way ia In- 
volved, the appllcaaon for renewal 
sh ill be treated and handled as in the 
case of an original application for a 
ri( ht-of-way. 

IllBJao Tenmnsition 
ifranta. 

Ml rights-of-way granted under the 
re julatlons in this part may be termi- 
ni cad in whole or in part upon 30 days 
wiltten notice from tiie Secretary 
m aied to the grantee at its Latest ad- 
drssa furnished in accordance with 
Si ».5||)for any of the following causes: 

a) Failure to comply with any term 
or condition of the grant or the appli- 
es >le regulations; 

W A nonuse of the right-of-way tor a 
ccnsecuctva Z«year period ftor the pur- 
pc >e for which it was granted; 

c) An abandonment of tlxe right-of- 
wsy. 

If within the 30-day notice period the 
grantee fails to correct tiie basis for 
te Tnlnation, the Secretary shall issue 
" appropriate instrument cenninating 
^l'« fifiht-of-way. Such Instrument 
sh ui be transmitted by the Secretary 
to the office of record mentioned in 
§ 1 >a.l5 for recording and filiAg. 
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RR IMOa. Dec. ZT, iset. as amended ac 4S 
4iS9I0, July Br 1980. Redeaignu^d at 47 PR 
13! ST, Mar. 30. 19ffi>) 

{ira.81 CoHdeainatign aottaas iovolv 
Jng IndividuAjDy owned laada. 

rhe facts relating to any condemna- 
tiion action to obtain a right-of-way 
ov er individually owned lands stiall be 
retorted immediately by officials of 
th: Bureau of Indian Affairs having 
Ki owledge of such facts to appropriate 
of iclals of the Interior Department w 
til K action m^ be caicen to safeguard 
th 9 interests ofthe Indians, 

1 1 S9.2S Service linea. 

a) An agreement ahoU he executed 
bj and between tha landowner or a 1«^ 
ge Lly authorlxad occupant or user of tn- 
dt'idually owned land and the appli- 
ca It before any work by the «^pltcent 



Case 1 :06-cv-01 899-JR Document 30-3 Filed 1 1/30/2007 Page 11 of 21 



S169J23 

may be undertaken ca construtrt a serv- 
ice line across such land. Such a mtrv- 
Ice line shall be Umltad in the case of 
power linma u> a Voltage of 14.S kv. or 
lua except lines to serv« Inrigstion 
pumps »nd commercial and Industrial 
uses which shall be limited to 9 voltage 
not to exceed 34.5 kv. A service line 
shall be fbr the sole purpose of sup" 
plying the individual owner or author- 
ised occupant; or user of land> including 
schools and i;liurche9» with telephone, 
water, electric power, gas. and oilier 
utnttles for use by such owner, occu- 
pant, or user of Che land on the prem- 
ises. 

(b) A similar agreement to that re- 
quired In paragraph (a) of this section 
shall be exeaited by the tribe or le- 
gally authorized occiqjant or user of 
tribal land and the applicant before 
any yrorH by tile appMeant may be un- 
dertaken for the construction of a serv- 
ice line across tribal land. A service 
line shall be for the sole purpose of sup- 
plying an occupant or user of trlbajl 
land with any of the utUltleB speclHed 
In paragraph (d) of this section. No 
agreement undiu:- this paragraph shall 
be valid unless Its execution shall have 
been duly authorized in advance of con- 
struction by the governing body of the 
Indian tribe wHobq land is affected, un- 
less the contract under which the occu- 
pant or user of cha land obtained his 
rights specifically authorizes such oc" 
cupanc or user to enter into service 
agreetniants for utilities withoiit fur- 
thet tribal consent. 

(c) In order to encourage the use of 
telephene, water, electric power, gas 
amd other utilities and to faclUtate the 
extension of these modern conven- 
iences to sparsely settled Indian areas 
without undue costs the agreement re- 
ferred to in paragraph (a) of this sec- 
tion shall only be required to Include 
or have appended thereto, a plat or dia- 
gram showing with particuUrtty the 
location, size, and extant of the line. 
When the plat or diagram is placed on 
a separate sheet tt shall bear the signa- 
ture of the parties. In case of tribal 
land, the agreement shall be accom- 
panied by a certlfted copy of the tribal 
authorization u^ien required. 

(d) An executed copy of the agree- 
ment, together with a plat or dlai^ram. 
and in the case of tribal land, an au- 
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thejntlCBted copy of the tribal auchor- 
iza Ion, when required, shall be filed 
witjb the Secretary wil^iln 30 da>^ after 
date of its execucion. Failure to 
tt this requirement may result In 
removal of Improvemencs placed on 
land at the expense of the party re- 
osible for the placing of such im- 
pri^vements and sul^ect such party to 
pa;yment of damages caused by his 
unauthorized ace. 

§14 0.23 Raibmada. 

gfi The Ace of March 2. 1B89 (30 Stat. 
-as amended by ^e Acts of Feb- 
ru4ry 28, 1902 (32 Stat. SO), June 21, 1906 
(34 Stat. 330), and June 25, 1910 (36 Stat. 
85S; 25 U.S.C. 31^-318); the Act of 
Mfrch 3, ISTS (la 3tat, 4SZ; 43 U.S.C. 
034 f; and the Act of March 3, lOOO (35 
Stilt. 781), as amended by the Act of 
Mi y 6. laifl (36 Stat. 349; 25 U.$,C. 32Q). 
auihoriee grants of rlghts-of-^way 
aa OSS tribal, individually owned and 
Gq vernment-owned laiul, except In the 
St ite of Oklahoma, for railroads, sta- 
tic n buildings, depots, machine shops, 
sic e tracks, turnouts, and water sta- 
tic ns; for reservoirs, material or baU 
laj c pits needed to the construction, re- 
pa r, and maintenance of raUroada: and 
fbi Che planting end gr^iwtng of trees to 
pmtect railroad lines. R^es-of-w^ 
gr mted under the above acts shall be 
su ^Bct to the provisions of tihis section 
as well as other pertinent sections of 
ch 3 part 169. Excepc whan otherwise 
de :ennined by the Secretary, rights-of- 
wsy for Che above purposes granted 
ur dl«r the Act of February 5, 194B (62 
St It. 17; 25 U.S-C. 323.328), shall also be 
su ^ect to the provisions of this sec- 
tic n, 

b) Rights-of-way for railroads sihall 
no c exceed 50 f<eet tn width on eadi side 
of the centerline of the road, except 
wlcre there are heavy cuts and WIb, 
wt !&i they shall not exceed 100 feet In 
wl 3th on each side of the road. The 
rl| }it-af-way may include grounds ai^a- 
ce It to the line fbr station buildings. 
de Kits, machine shops, Slda tracks, 
tu mouts, and water stations, not co ex- 
cesd 200 feet in width l/y a leng[tdi of 
3,( n feet. wlT^ no HMre than one sta- 
tl( n to be locate within any one con- 
Ui Luous length of 10 miles of road. 

cO Short spurs and branch lines may 
be shown on the map of the main line. 
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separately described by temUnl and 
length. Longer spurs and branch lines 
shall be shown on separate maps. 
Grounds desired for scatton purposes 
may be indicated on the map of defi- 
nite locauon bur separate plats must 
be tiled for such grounds. The m^s 
shall show tMiy oCher line crossed, or 
with 'Milch conrKctlon is made- The 
station number shall be shown on the 
survey thereof et the point of interflec* 
tlon. AU intarsecting roads must be 
represented In ink of a different color 
firom that used for ths line for Which 
application is made. 

(d) Flats of railroad station grounds 
stuiU be drawn on a s»le of 400 feet to 
en Inch) and must be filed separately 
firom the line of route. Such plats shall 
show enough of the line of route to in- 
dicate the position of the tract with 
rafiuanee thereto.- Sach station gnnind 
tract must be located with respect to 
the public survey as provided In S 169.B 
and all buildings or other structures 
shall be platted on a scale sufficiently 
large to show clearly thslr dimensions 
and relative positions. 

(e) If any proposed railroad is par- 
Bllal CO, and within 10 miles of. a rail- 
road already built or in course of con- 
struction, it must be shown wharein 
the public interest will be promoted by 
the proposed road- Where the Inter- 
state Commerce Commission nas 
passed on this point, b certiflBd copy of 
ics findings must be filed with the ap- 
plication. 

CO The appliciant must certl^ that 
the road is co be oparatad as a comnusn 
carrier of passengers and freight. 

(g) The applicant shall execute and 
fUe. In duplicate, a stlputatlon obli- 
gating the company to use all pre- 
eautiona passible to prevent forest flres 
and to suppress such fires when they 
occur, to construct and maintain pas- 
senger and ftclght stations for each 
Govamment townsite. and to permit 
the crossing, in a manner satisfactory 
to the Government ofScials In charge, 
of the rlg^t-of*way by caniols. ditches, 
and other projects. 

(h) A railroad company m^ «pply fpr 
sufdclant land fo^ ballast or matmial 
pits, reservoirs, or tree planting to aid 
in the ccmBtmcdon or maintenance of 
the road. The authorl^ to use any land 
for such purposes shaU xenminate upon 
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abjoidonment or upon failure to use the 
lai d for such purposes for a continuous 
pel lod of 2 years. 

(l<i»JM Railroads in OUaliaBia. 

(a) The Act of February 2S, 1902 (32 
SzifL. 43), authorizes right-of-way 
gn ints across tribal and individually 
ow nod land in Oklahoma. Rights-of- 
wsy granted under that act shall be 
9u ijeiit to the pFDVisimu of this section 
as well as other pertinent sections of 
ths part 169. Except when otherwise 
de:Brnunad by the Secretary, railroad 
rij hts-of-way in Oklahoma granted 
uc der the Act of February 5, 19*8 (02 
St 3t. 17; 25 U.S.C. 323-32S0, shall also be 
su ^ect to the provisions of this sec- 
tl( in. 

h) One copy on tracing linan of the 
m ip of definite location showing the 
111 e of route and all Lands included 
wl thin the right-of-way muse be filed ' 
wfth the Secretary, when tribal lands 
involved, a copy of the map must 
alko be filed with tne tribal council. 

[cO Before any railroad may be con- 
st ructed or any lands taken or con- 
demned fhr any of the purposes set 
fo i-th in section 13 of the Act of Peb- 
n. ary 28, 1902 (32 Stat. 47), full damages 
si ail be paid to the Indian owners. 

[d) After tiie maps have been filed, 
tt e macter of damages aiiall be ncgo- 
tilted by the applicant directly with 
tl e Indian owners. If an amicable set- 
U sment cannot be reached, the amount 
t( be paid as compensation and dam- 
ai |es shall be fijced and dBtermlnad as 
pi ovided in the statute. If court pro- 
;^ing9 are instituted, the facts snail 
reported immediaxely as provided in 

69.21. 



S MJ26 OH and gas pipelinee. 

(a) The Act of March 11. IS04 (33 Stat. 
6! ). as amended by the Act of March 2. 
1! 17 (39 Stat. 973? 25 U.S.C. 321). author- 
i! ss right-of-way grants for oil and gas 
ppellnes across tribal, indlvidu^y 
oimed and Govemment<owned land. 
IR Ights-of-way granted under that act 
s^tall be sutjject to the provisions at 
t] Lis section as well as other pertinent 
SI actions of this part 169. Except when 
o iiorwiae determined by the SiMzraEary, 
r: ghts-of-way granted ^r svxih purposes 
u ider the Act of February S. IMS (B2 
S iax, 17: 25 U.S.C, 323-3ZB) $hall also be 
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Sulyect to ch« provisions of this see- 
tlon. 

(b) FUghts-of-Vf^, grantBd under 
afbresaid Ack of March u, 1904. ts 
amended, fpr oU and gas pipelines, 
pumping statjona or tank sices shall 
ner extend beyond a term of 20 years 
and may be extended for another period 
of not to exceed 20 years fbUowing the 
procedures set out in S169.1B of this 
part. 

(c) All oil or -gas pipelines, ineUidtng 
connecting lines, shall be bunted a suf- 
Kclent depth below the surfece of the 
land so aa not to interfere with cultiva- 
tion. -Whenever the line is laid under a 
road or highway, the right-of-way &r 
which has heen granted under an ap- 
proved application pursuant to an act 
of Congress, its construction shall b« in 
compliance with the applicable Federal 
and State laws; during- the period of 
construction, at laast one-half the 
width of the road shall be kept open to 
cravol; and. upon completion, tlK road 
or hi^way shall be rastored to It^ 
original condition and all excavations 
shall be refilled. Whenever the line 
crosses a ravine, canyon, or waterway, 
it sliall be laid below che bed thereof or 
upon such superstructure as will not 
interfere with the use of the surface. 

(d) The size of the proposed pipeline 
must be sliown in the application, on 
the maps, and in the engineer's affi- 
davit and applicant's eertlflcate. TTpw 
application and maps shall specif 
whether the pipe is welded, screw-joint, 
dresser, or other type of coupling. 
Should the grantee of an approved 
riRht-of-^ay desire at any time to lay 
addltlonaJ line or Unas of pipe in the 
same trench, or to replace the original 
line with larger or smaller pipa, -vnit- 
ten permission must first be obtained 
from the Secretary and all damages to 
be sustained by the owners must be 
paid In advance in the amount fixed 
and datermined by the Secratary. 

(e) Apjillcsnts for oil or gas pipaUne 
rights-oF-way may apply for additional 
land for pumping stations or tanlc 
sites. .The mops shall show clearly the 
location of all struetunss and the loca- 
tion of all lines connecting with che 
main line. Applicants, for lands for 
pumping staticqns or tank sites shaU 
execute and file a stipulation Bgreelng 
as follows: 
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(1 Upon abandonment of the right' 
of-nay CO level all dikes, fe^-guanfa, 
and axcavatlons end to remove all con- 
crete masonry foundations, bases, and 
stnctural works and to restore the 
lam I as nearly as may be possible to its 
ori{ inal condition. 

(2 1 That a grant for pumping station 
or ank site purposes shall be subsar. 
viw It to the owner's ri^t to remove or 
aut lortze tha removal of oil, gas. or 
othir mineral dqxislts; and that the 
str letures fbr pumping station or tank 
slti will be removed pr relocated if nee- 
ess try to avoid interference with the 
exp loratton for or recovery of oil, gas, 
or I ither minerals. 

CI Pur*ly lateral lines connecting 
wll h oil or gas wells on restrloied lands 
mBf be constructed upon fUlng with 
th< Secretaiy a copy of the written 
cot sent of the Indian owners and a 
bK eprint copy of a map showing the lo- 
cal ion of the lateraL Such lateral lines 
mz y be cif eny diameter or length, but 
mt st be limited to those used solely for 
thi transportation of oil or gas from a 
sirgle tract of tribal or individually 
owiied land to anocher lateral or to a 
bri nch of the main line. 

({) The applicant, by acc^ting a 
pifeline rigiit-of-way, thereby agrees 
th it the books and records of the appli- 
es It shall be open to inspection by the 
Sea^tary az all reasonable times, in 
or ler to obtain information pertaining 
in any wsy to oil or gas produced from 
1X1 bal or individually owned lends or 
ot wr lands under the Jurisdiction of 
th s Seeretaiy. 

1 1 Bd^ Telaplione and telegnpli Knee; 
mdio, televlalmi, and ofSer caaamM. 
loleaticttui facilities. 

a) The Act of Februaiy 15, 1901 01 
Slat, 790), as amended \^ the Act of 
M irch 4, 1940 (54 Stat Ah, 43 U.S.C. 9SS): 
th i Act of March 4, ISII 06 Stat. 1Z63), 
M amended by the Act of Mey Z7, 1952 
(& 1 Stat. 9$; 43 U.S.C. 961); end the Aer 
of March 3. 1901 ^l.Stat 1083; 25 U.S.C. 
31 >). a«thorlze right-of-way grants 
a< ross tribal. Individually ownad. and 
G> >vernment-«wned land fbr taleptwne 
aid telegraph lines and offices, for 
p< lea and lines for communication pur- 
p«ses, and fbr radio, television, and 
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other foims of CDmmunicatlon trans* 
mittlns, relay, and receiving struc- 
tuzQS and &clllT:(c9a, Rights-of-way 
granud under these acts shall be sub- 
ject to the provtslons of this section as 
well as other pertinent sections of this 
part 169. Except when otherwise decor- 
mined by the Secretary, rights-of-way 
granted for such purposes under the 
Act of February 5, 1948 (B2 Stat. 17; 25 
U.S.C, 323—328),' shall also be subject to 
thH piwisions of this section. 

{bj A right-of-way granted under the 
said Act i3f March 4. 1911, an amended, 
shall be limited to a term not exceed- 
ing 50 years from the date of the 
iBsiiBnce of Such grant- 

(c) No right-of-way shall be granted 
for e width in stcess. of 50 feet on each 
Bide of the centerlLne. unless special re- 
quirements are dearly set forth in the 
api^cation which fUlly Justify a width 
in exceas of 50 feet on each side of the 
centerllne. 

(d) Applicants er^aged in the general 
telq;>hone and tele^aph business may 
apply for additional land for ofnice 
sites. The maps showing the tocaeion of 
proposed ofl^ce sites shall be filed se|>3- 
rately from those showizig the line Of 
route, and shall he drawn to a scale of 
50 feet to an inch. Such maps shall 
show enough of the llns of route to in- 
dicate the position of the tract with 
rcrAsrcfiee thereto. The tract shell ba lo- 
cated with respect to the public survey 
as provided in $ 168.8, and all buildings 
or other structures shall be platted on 
a scale sufHclently large to show clear- 
ly their dimensions and relative posi- 
tions. 

(e) Rights-of-way for poles DJad lines 
for communication pui^osesr and for 
radio, television, and other forms of 
communication transmitting, relay, 
and receiving structures and fi»ciUtles, 
shall be limited to 200 feet on each side 
of the centerllne of such lines and 
poles: radio and television, and other 
forms of communication transmitting, 
relay, and receiving structures and f£- 
ciUtles shall be limited to en area not 
to exceed 400 feet tiy 400 feet, 

filS9>S7 Power projeeta. 

C^ The Act of Marrsh i, mi (3« Stat. 
12S$, as amended by the Act of May 27, 
1952 (6S Stat. 95; 43 U.S.C. 961). author- 
izes right-of-w^y grants across tribal, 
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individually owned and Govemment- 
owniid land fbr electrical poles and 
linei f^r the transmission and distribu- 
tion of electrical power. Kights>Qf-way 
grar ted under that act siiall be subject 
to tl te provisions of this section as well 
as o iter pertinent sections of chls part 
169. Except when otherwise determined 
by t he Secretary, rights-of-way grant- 
ed f ir such' purposes under the Act of 
F^i uary 5, 1948 (62 Stat. 17: 2S U.S.C. 
32S--32a) shall also b«: subject to the 
pro> Islons of this section. 

(b All applications, other than those 
mac e by power-maricating agencies of 
the Pepartment of the Interior, for au- 
thoi Ity to survey, locate, or commence 
con itruction work on ai^ project for 
the generation of electric power, or the 
traismlsslon or distribution of elec- 
tric il power of 66 kV or higlier involv- 
ing Government-owned lands ^ all be 
referred to the omce of the Assistant 
Sec -etaiy of the Interior for Water and 
Pov er Resources or such other agency 
as I oay be designated fbr the area in- 
vol' '«d. for consideration of the rela- 
ticn £hip of the proposed project to the 
power development program of the 
Un] ced Si:atee. Where the proposed' 
prci ect will not conflict with the pro- 
gran of che United States, the Sec- 
ret iry, upon notification to the efiect, 
ma; ' then proceed to act upon the ap- 
plication. In the case of necessary 
changes respecting the proposed loca- 
tioi \. construction, or utilization of the 
prq ect in order to eliminate conflicts 
wit > the power development program 
of Che United States, the Secretary 
she LI obtain firom the appUeai>G written 
cor sent to or compliance with such re- 
quinements before taking further ac- 
tio! 1 on the application. 

(< ) A right-of-way granted under the 
sal I Act of March 4, 1911, as amisnded. 
shi U be limited to a term not exi;eed- 
Ing SjD years from the dlate' of the 
isst taiice of such grant. 

(I I) RightS'Ofrway for power lines 
she U be limited to those widths which 
ear be Justified and in nt> event shall 
ext eed a width of 200 feet on each side 
of 1 he centerllne. 

. (i i) The applicant shall make provi- 
slo 1. or bear the reasonable, cost (ta 
ma^ be determined by the Secretary) 
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of making provision, fbr avgldlng In- 
ductive interfierence taecween any proj- 
ect transmission line or Qthia prqject 
works construcced. operated, or main- 
tained by It on the righc^f-way au- 
thorlzad under the grant «und any radio 
Installation, telephone line, or other 
communication facilities now or here- 
after constructed and operaced by the 
United States or any agency thereof. 
This provision shall not relieve the ap- 
pUeanc from any responsibUlcy or re<- 
quSremem: which may bo imposed by 
other lawful authority for avoiding or 
ellminailng inductive interference. 

(f) An applicant for a. rlght-of-w^y for 
a transmission line across &ovem- 
ment-owned lands' having a voltage of 
66 kV or more must, In Edition to the 
stipulation required by §169,$, execute 
and file wlch its application a stipula- 
tion agreeing to accept the riBht-of-. 
way grant sul^ject to the following con- 
ditions: 

(1) The applicant agrees t:hat. in the 
event it becomes necessary for the 
United States to acquire the appli- 
cant's transmission line or facilities 
constructed on or across such right-of- 
way, the United States reserves the 
right to acquire such line or facilities 
at a sum to be determined upon by a 
representative of the applicant, a rep- 
resentative of the Secretary of the In- 
terior, and a third representative to be 
selected by the other two for the pur- 
pose of determining the value of such 
proper^ thus to be acquired by the 
United States. 

(Z) To allow the Department of the 
Interior to utlllza for the transmission 
of electrical power any surplus capac- 
ity of the line in excess of the capacity 
needed t^ the holder of the gr^it tor 
the cransmlssion of electrical power in 
connection with Che appllcBnt's oper- 
ations, or to Increase the capaclQr of 
the line at the Department's expense 
and to utilize the iAcreased capacity 
for the transmission of electricad 
power. Utilization by the Department 
of surplus or uusreasad capacity shall 
be sul^ect to the following terms and 
conditions; 

(1) When the D^artment desires to 
utilize surplus capacity thought to 
exist in a line, notification will be 
given to the applicant and the appli- 
cant shall furnish to the Departanent 
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wltiin 30 dB3^ a certlficste stating 
whi ither the line has any surplus capac- 
ity not needed by the ^pllcant for the 
travsmlssion of alflctiicfiil power in 
cotnectlon with the applicant's oper- 
atl ms. and, if so. the extent of such 
sui ?lus capacity. 

(i i) In order to utilize any sur|^iis ca- 
pa< Ity certified by the applicant to be 
3VE liable, or any Increased capeud^ 
pre vided by the Department at its own 
eiqense, the Department may Inter- 
ccw neet its transmission facilities wl^ 
thi applicant's line in a manner con- 
fornahLe to approved standards of 
pn ctlce for the interconnection of 
tr; nsmlsslon circuits. 

{ U) The expense of interconnection 
wi; I be borne by the XTeparcment. and 
thi Department will at all times pro- 
vie e and maintain adequate switching, 
relaying, and protective equipment so 
as to insure that the normal and e£fl- 
clc at operation of the applicant's line 
wl 1 not be impaired. 

(iv) After any interconnection Is 
CO Apleted, the applicant shall operate 
an 1 maintain Its line in good condl- 
tic a; and. except in emergencies , shall 
mi Incaln In a closed position aB con- 
ne :tions under the applicant's control 
be ween the applicant's line and the 
interconnecting facllitie$ provided by 
th ! Dapartmnnt. 

I v) The interconnected power sys- 
tem ns of the Department and the appU^. 
c« it wUl be operated in paralleL 

vi) The transmission of electrical 
po ver 1^ the IPepartment over the ap- 
pl: cant's line wUl be effected in such 
XTv inner and quancity aa will not inter- 
fei e unreasonably with thn applicant's 
us i and operation of the line in accord- 
en ze with the applicant's normal oper- 
at ng standards, except that the De- 
pa rtment shall have the exclusive right 
to utUlze any increased capacity of the 
Ut e which has been provided at the De- 
pa -tment's expense. 

vll) The applicant will not be obli- 
ge ced to allow the transmission over 
Its line by the Department of electrical 
power to any person receiving service 
fin <m the applicant on the date of the i 
filing of the application for a grant, 
otier than persons entitled to statu- 
to y preference In connection with tihe 
dlitrlbutian and «ale of electrical 
pc wet by the Department. 
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(villj The Department will pay tx> the 
applicant an equltatals share of che 
total montlily cost of maintainliig and 
operating tha part of the applicant's 
line utilized by the Department for the 
transmission of alectrical power, the 
payment to tie an amount in dollars 
repreoentlng che same proportion of 
the total Rienehly operation and main- 
cenancB cost of aw<;h pan: of ttie line as 
the maximum amount in kllgwactG of 
the power transmitted on a scheduled 
basis by the Department over the ap- 
plicant's line during the month bears 
to the total capacity in kilowatts of 
that part of the line. The total month- 
ly cost may include interest and amoiv 
Clfation. in accordance with the system 
of accounts praacrlbed by the Federal 
Power Commission, on the applioant'i» 
net total investment (exclusive of any 
Investment by the D£^artmenl^ in the 
part of the line utilized by the Depart" 
ment. 

{be) If, at any time subsequent to a 
certinfiatlon by the appUcant that sur- 
plus capacity is avallabla for utiliza- 
tion by the Department,, the applicant 
needs for the transmission of elebtrical 
power in connection with its oper- 
ations the whole br any part of the ca- 
pacity of the line tharatofore certUied 
as being surplus to its needs, the appli- 
cant may modify or revoke the pre- 
vious certification by giving the Sac- 
retary of the Interior 30 months' no- 
tice, in advance, of the applicant's In- 
tention in ^*iis respect, A^Mi* th« rev- 
ocation of a cartiAcata, the Depart" 
ment's utilization of the particuLar line 
will be limited to the increased capac- 
ity, if any. provided by the I>epartment 
at its exp«n9e. 

(90 If. during the exlst^ice of the 
grant, the apfdicant desires reciprocal 
aecammodatlons ^ the transmission 
of electrical power . over the inter- 
connecting system of the Department 
to Its line, such raclprocBl accommoda- 
tions wiU be accorded under terms and 
conditions similar to t^ose prescribed 
in this paragraph with respect to the 
cransmlaslon by the Department of 
electrical power over the applicant'^ 
line. 

Od) The terms and conditions pre- 
scribed in this pstragraph may be modi- 
fied at any time by means ol a supple- 
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mehtal agraament negotiated between 
th( applicant and the Secresai^ of the 
Int esrlor or h)£ designee. 

(^ Appllcitnts may apply for addi- 
tic nal lands tot generating plants and 
ap]>urtenant facilities. The lands de- 
sir k) fbr such purposes atsy be indl- 
eai ed on the maps showing the definite 
location of the right-of-way, but sepa- 
rai e maps must be filed therefor. Such 
m( ,ps sl^ll show enough of The line of 
route to Indicate the position of the 
tr<ct With respect to said line. The 
tn ct shall be located with respect to 
th > public survey as provided in § 169.8. 
on 1 all buildings or other structures 
sh idl be platted on a scale eufnclently 
lai ge to show clearly their dimensions 
anfd r«Iaeive positions. 
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FR 13B03, bee- 27, 196B, as amended at M 
14660, June «, UTa, RodesignatBd at 41 FR 



13^, Mot. 30, 1982] 

{1|B6,28 Publle hi^waya. 

a) The appropriate State or local au- 
thiritles may apply under the regula- 
tiitns In this part 169 for authorl^ to 
ap en public highways across tribal and 
in lividually owned lands In accordance 
witih State laws, as authorized by the 
Ai t of March 3, 1901 (31 Stat. 1084; 25 
US.C.311). 

b) In lieu of making application 
ui der the regulations in this part 109, 
tl e appropriate State or local authon- 
ti s in Nebraska or Montana may, upwi 
cfmpliance with the requirements of 
t1 e Act of March 4. 1915 (38 Stat- 1188). 
la y out and open public highways in ac- 
ct rdancB with the respective laws of 
tl oee States. Under the provisions of 
t) at act, the applicant must serve the 
S icretaiy with notice of intention to 
b] an Che proposed road and' must sub- 
ni It a map of definite location on trac- 
ir g linen showing the width of the pro- 
pi Bed road for the approval of the Sec- 
rttary prior to tha laying out euHl 
O) enJng of the road. 

(c) Applications for public highway 
li jhts-of-way over and across roadie^ 
eiid wild areas shaU be considered in 
ai ;cordance with the regulations con- 
t« Ined in part 265 of this chapter. 
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roalda whlc^ cross Agenqy bounilarles uf 
jut Lsdktlon. 
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Construction and MAiNTENANce op 

ROADS 

§170.1 PuTiHMe. 

The regulations in ithis pare, govern 
the plarmlng, design, construction, 
maintenance and genaral administra- 
tion of certain Indian reservadon roads 
and brldgaa. 

S170A DefiniUopa. 

As used in this part: 

(eO Coamisioner means the CommlS' 
aioner of Indian Affairs, 

(b) ^palDteadait means tha Agency 
Superintendent at all locations, with 
th« exception that at the Nava)o Ree- 
ervatian this term shall mean the* Area 
Director or hi£ des;(gnated representB> 
tlve for public hearings on arterial 



:) State means a State or tenicofy 
lOUtlcal sui>dlvlalon thereof. 
(D UnOiaa iZeservacten jeoacb and 
Br. liges mean? roads and bridges that 
an located within or provide access to 
an Indian reservation or Indian trust 
lai d or restricted Iixlian land which is 
no ; subject Co fee title alienation wlch- 
ou : the approval of the Federal Gov- 
en iment, or Indian and Alaska Native 
vU Lages. groups or communities in 
w} fsh Indians and Alaskan Natives re- 
sit e, whom thK Commissioner has de- 
tej mined are eligible for services gen- 
er illy available to Indians under Fed- 
BF d laws specifically applicable to In- 
di ins, (23 U.S.C. 101(a)) 

m) Indian and AJaskajt Native Villous, 
gr Mips, Of coaimunieite in wl^clt Indian 
or Ahiska Natiyea reside means villages, 
goups or Communities or portions of 
vllages, groups, or coiiununitias in 
wl lioh the roa)orlly of the residents are 
Ir Jians or Alaska Natives. 

0, Faderai-Aid Indian Road ^yscem 
msans those Indian reservation roads 
ai 4 bridges for which financial aid for 
construction is available only from 
sf eclflc appropriations of Federal funds 
tl erefor and which are designated by 
tl e Bureau of Indian Affairs and the 
F ideral Highway Administration- This 
tf tin does not include roads or bridges 
oi I Indian reservations for which finan- 
d al aid for construction and imprave- 
n ent Is available to a State under the 
F sdendrASd Highway Act. (46 Scat, 750) 
(g) Consttuedon means supervising, 
ir spectlng, actual building, and all tx- 
p oises Incidental to the constiruction 
a id improvemwit of road« and bridges 
ii dLuding the elimination of roadway 
h izards and the acquisition of rights- 
Orway. 

dO Ma/ntmrance means the act of pre- 
s srving the entire roadway, including 
s irface, shoulders, roadsides, struc- 
t> ires, and the naoessaiy traffic control 
d ivlces as nearly as possible in the b»- 
b iilt condition and to provide servloes 
fiir the satisfactory and safe use of 
s ic^ roads. 



itl70.3. CoPS^rttettoB and lrapnyv«au9a.t. 

■Sub)«ct to tJie avallabtUjy of -appro- 

fbations tor Indian reservation roads 

e ad bridgA^ and any other contribution 
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of State or Indian tribal lands, the 
CommisslQner shall plan, survey, d^ 
sign and construct roads, on the Fed" 
entl'Aid Indian Road System to prQ- 
vid? en ad«quate system of road facili' 
ties serving Indian lands. 

iVJOA Approval at road casitnafitlon 
activitiaa. 

The Secmaiy of Transportation or 
his autJwrizedTeprasentatlve shall ap- 
prove che locatioix, type, and dongn of 
all projects on the Federal-Aid Indian 
Hoad S>«tein before any construction 
expenditures are made- All such con- 
scruction ^hall be under the general su- 
pervision of the Secretary of Titmapor. 
tatlon or his authorlAed tvpresantstlve. 

(23 U.S.C. 208) 

fi If 0>4« Belection of nMid eoBVtmctiQa 
pntjjeete. 

The Commissioner, who Is respon- 
sible Ibr th« planning! surveys and de- 
sign, shall ke^ the appropriate local 
tribal officials Infbrmed of all tech- 
nical information relatins to the 
project altamativas of ^tfoposed road 
developments. The Commissioner shall 
recommend to the tribe those propCaed 
road prqb^cts having the greatest need 
H9 determined fay the comprehensive 
transportation analysis. Tribes shall 
then establish annual priorities for 
road construeuon projects. Sul^ect to 
th« approval of the Commissioner, the 
annual selection of road prq)eccs for 
construction shall be performed by 
cribes. Funds available for the con- 
struction of roads on the Federal-Aid 
Indian Road System shall not be used 
for the capital Improvement t» pri- 
vately-owned property. (39 Stat. 355) 

S mAb What fifamtda will BIA oae to 
distribute ^ mUlion of fia«al yuir 
. 2003 Indian BsBervatioa Roads Pro- 
gram fiindsT 

On January la, 2003 we wUl distribute 
525 mtuion of flscjal year 2003 IRR Pro- 
gram fimds authmzed under Section 
11)5 of the Transportation Er^ulcy Act 
for the Zlst Century. Public Law 105- 
17B. IlZ Stat. 154. We wiU distribute tlie 
funds to Indian . Reservation Roads 
prqjeccs on or near Indian reservations 
using tb& reladve need fbrmula estab- 
lished and approved In January 1993. 
The formula has been modified to ac' 



couht for non-reportlng States by in- 
sering the latest data reported for 
tho le states for uSe In the relative need 
forfaula process. 



=R lOOS, Jan. S, 2003] 

E >7ECT1VE DATE NotB: At 68 PK lOOS, J9n. 
B, : XS, S 170.4b was addwl, nffcctlvB Jan. 13. 
SlBoi through Sept. 30, 2009. 

{l4lt.B RSBb»«f>wNy. 

( 1) The procedure for obtaining par- 
mi tsion to survey and for granting any 
ne «ssary right-of-way arw governed by 
pa X 169 of this chapter. Tribal consent 
as required under S169.3(a} may be 
mi de by public dedication Where prop- 
er tribal authority exists. Before any 
)vc rk Is undertaken tor the construc- 
tl< n of road projectai che Commissioner 
sh lU obtain the written consent of the 
Inllan landowners. Where an Indian 
h^ 5 an Interest in tribal land by vlreue 
of a land use aasignment, au<^ conwwit 
stall be obtained fi^m bath the land- 
h« Ider of the assignment and the In- 
dl an tribe. Rl^t-of-way easements are 
tc be on a form approvad by the Com* 
n isaloner. 

(b) If it appears that the. road might 
hi I transferred to the tribe, the counry 
oi the State within 10 years, then be- 
f( re such construction is undertaken. 
ri ght-of'way easements for the project 
si 1^ be obtained in favor of Idle united 
S eates, its successors and assigns, with 
ti le right to construct, maintain, and 
r ipair improvements thereon and 
t lereover, for such pui^koaea and with 
t la further rlg^t In the United States, 
1 3 successors and aligns, to transfer 
t le right-of-way easements by assign^- 
II lent, grant or otherwise. 

S 170.Stt Employnu^ of :bidia>wi 

The Bureau of Indian AffBlra road 
( rogram shall be administered In such 
i way as .co provide trainins and «n- 
[loyment of Indians, The Ccvrunis- 
j loner maiy contract with trltkes and In- 
( Ian-owned construcdoA co^^>anlee, or 
1 he Commissioner may purchase mate- 
1 lals, obtain equipment and employ In- 
I ian labor in the construction and 
1 nalntenance of roads. 
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§ 170.6 

S 170.6 Itfaixit*naBO« of ladlau roads. 

The administration «nd maintenance 
of Indian reservation roads and bridges 
Is basically a function of ^cha local Gov- 
ernment. Stjdyect to the availability of 
iuhds. the Commissioner shall maln> 
tain, or c»use to ba mainTaJned, those 
apprvvQd ro^dEi on the Fadaral'Ald In* 
dlan Road System. The Commissioner 
may also maintain roads not on the 
Federal-Aid Indian Road System If 
such roads meet the definition of "In- 
dian reservation road and bridges" and 
are approiv«d for maintenance by the 
Commlssionar. No funds authorized 
under 23 U-S.C. 208 are available for the 
maintenance of rosils. 

fi noAa. ContrlbatioiiB from Mbea. 

The Commissioner may enter Inco 
agreements with an Jnditui tribe Sat n. 
coatrlbutlon from' its tribal ftinds for 
the construction or maintenance of 
roads governed by regulations of thia 
part, However, che tribe must be able 
to make such contributions without 
undue impairment of the necessary 
tribal functions. 

1 170..7 Caoperatian vUb. BUtes, 

The Commissioner may enter into an 
agreement wi.th the State for coopera- 
tion In the construction and the maln- 
t»unce of certain Indian reservation 
roads and bridges, especially at those 
locations where road prqjects serve 
non-Indian land as well as Indian land. 

(23 U.S.C. ZOB(d); 23 U.S.C.308W) 

illQS Ua« of roads, 

(a) Free public use Is required on 
roads Bllgible for construetlan and 
maintenance with Federal fUnds under 
this part. When required for public 
safety, fire prevention or suppression, 
or fish or game protection, or to pre- 
vent damage to un^tabla roadbed, the 
Commissioner may restrict the use of 
them or may close them to public use. 

(b) The CommlMlonar shall conduct 
^ngineerins and traffic analysis in ac> 
cocdance -w^tn escablished traffic engi- 
neering practices and determine tin 
necessary maiOmum speed limit. ma3(- 
imum vddcular weight limit and other 
nBadad regulatory signs for roads 
which he maintains, The Commissioner 
shall make recommendations to local 



Gov smment 



ized 
Indi 

the 



Indl m 



oSfUHAia, who are author- 
ed enact and enforce ordinances on 
lands, of his determination of 
heeded regulatory signs. Such regu- 
lato y signs as are authorized by estab- 
lish td ordinances shall be erected by 
Commissions. At locationa under 
)urtsdlctlon of the Court of Indian 
the Commissioner shall erect 
regulatory signs as he determines 
weded. 



Che 
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25 CFR Ch. I (4^1-03 ^iHlon) 



5 IffJB RoadlesB and wild areasi 

Riads passable to motor trara^r- 
tatiEin shall not be constructed under 
regulations in this part within the 
of tlia roadless and wUd 
are^ established in part 265 of this 
cha >ter. 

PfJBUC HEARINCS ON ROAD PROJECTS 

AibniafdrY: 4S Stat. 750; 25 U.siC. 318b. In- 
ters rec pr ^|dy «««. 6, 19 Scat. 1521. as 
am« ided,- 25 VJS.C. 3Ilb. 

S( URCB: Sections 170.10 to tVO.M. 9S FR 
1273 I, Apr. t. 1974, unless otlienvlse notad. 
Red islgnated at 47 F7< 13aZ7,'Mar. 30. ISK. 

{ 17 }.1Q Purposa and olqaetlves. 

Tib regulations in this sMbpart gov-' 
em the calling and conducting of pub- 
lic learlnga on Bureau of Indian Affairs 
roa i prqjests baguining with road 
prq ects scheduled to begin construe- 
tlei I in Fiscal Year 1975, and thereafter. 
In jirder to promote coordination and 
comprehensive planning of construc- 
tio: I activities on Indian reservations, 
the ol^ectives for conducting public 
heit rings on proposed road projects are 
to: 

(do Inform interested persons of the 
road proposals which a^ect them and 
b11<iw such persons to express their 
vie vs at those stages of a project's de- 
vel^ment when the flexibility to re- 
spe nd to these views still exists. 

C i) Insure tnat road locations and de- 
sig IS are consistent with the reserva- 
tio U)' objectives and with applicable 
Fet leral regulations. 



«l' 



eaih 
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0.11 CritoHa, 

public hearing shall be held for 

project that: 

Is a neiw route being constructed. 
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(b) Would aignUdcantly change che 
layout or function of connecting or re- 
lated coeds ar strRets, 

(c) VVould have an adverse effect upoii 
adjacent real property, ar 

(d) Is expected to be of e controver- 
sial nature. 

$ 170.12 N««d for puhUo beairiiajr d«t«r- 

The Superintendent will call s meet- 
ing of representatives £ram the trihe, 
the bureau of Indian Affairs, and oi^er 
appropriate agencies to determine for 
each road prqject If » public hearing is 
needed, Ttw determination will be 
based on the crinuia given in §170.11. 
More than one public hearing may be 
held for a project tf necessary. 

§170.13 Notion of iToad coustmetion 
IMNijeets. 

When no public hearing is scheduled 
for a road construction project, notice 
of the road construction project must 
be given at least 90 days before the 
date construction is scheduled to 
>egin. Such notice should give the 
project name and location, the ^ype of 
improvement planned, the date con- 
struci^Lon Is scheduled to start, end the 
name and addnssa of the office where 
more Information can t>e obtained. The 
notice should be posted or publi&hed as 
determined by the Superintendent. 

9 170tl4 Notiee of pnbUc hewriiaff. 

Notice will be given to Inform the 
local public of the scheduled hearing. 
The notice should give the date, time, 
and place of the scheduled hearing: the 
project location; the proposed work to 
be done; the place where the prelimi- 
nary plains may be reviewed; and the 
place where inore information on the 
project can be obtained. The notice 
should be posted or published as deter> 
mined by tfas Superintendoit. Notice 
^ould be given at least 15 days before 
the sehediuad date of the pubUc hear- 
ing and again, at least S days before 
the hearing date, 

iltOM Record of liearSii^ yan- 
oeediaga.' 
A record of the hearing shall be 
made. The record shall include written 
statements submittped at the hearing or 
within 5 days ibllowlng the hearing. 



S 170.1$ 

S17><16 Condaotin^ tbe puUie beaw- 
lag. 

Ce > The Superintendent will appoint a 
trlt al or Bureau of IndlaA Attaxcs (Ali- 
cia! to preside at the public hearing 
and to inalntain a medium for free and 
ope 1 discussion designed to reach early 
arte amicable resolution of issues. 

(t) The Superintendent shall be re- 
3po isiUe for maintaining a record of 
the hearing and shall rn^ke arranga- 
mei Kts for appropriate officials to be 
pre tent at the hearing to be reaponslve 
to < ueaCions whl(^ may arise. 

(( ) The purpt^ ^f ^^ bearing and an 
ag* nda of items to b« discussed should 
be presented at the b^inning of the 
hes ring. It slwuld be made dear at the 
h«E ring t^at the tribal chairman or his 
des Ignated roads comraittee are the of- 
fici ids responsible for setting TEsarva- 
tio i road^riortUes and considering the 
me -its or one road prqjecc over an- 
otl er. Sufficient maps and project 
pla IS ^^ill be available at the hearing 
for public review. The hearing audience 
she uld be informed of the Bureau's 
reu i cohstrucUon and right-of-way ec- 
qul iition pn9)cedures on resenrntlQiAs. If - 
th( prqjeet will require relocating rest- 
deices or businesses, mfbrmation on 
rel icatlon services and authorized pay- 
me rtts wiU be given. 

iV 0.17 Written statentents. 

V Written statements may be sub- 
ral ted as well a» oral statements made 
at the public hearing. Written state- 
mertts may also be submitted durlr^ 
thf S days following the hearing- 



5 1"! 0.18 Hearing sta^eswnt. 

significant issues davalop at the 
pu&Uc hearing which remain unre- 
sol i^d. Che Superintendent will issue a 
hei ring statement summarizing the re- 
sm C5 of Che pubUc hearing anci his de- 
tet mlnatlon as to the furdfier action to 
be taken in connection with the pro- 
poied project. The hearing statement 
sh« 11 be issued within 20 days of the 
da^ e of the public hearing. The hearing 
9a cement will be posted at the place 
wh ;re the hearing was held, end shall 
be sent to intaicsted persons upon re- 
qu< St, The hearing statement will out- 
lln s procedures whereby the determlna' 
tio 3 may be appealed. 
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§170.19 

§170.19 Appenb. 

Any determination concerning the 
proposed road project may be appealed 
In accordance with the procedures sec 
rorth In part 2 of this title, 

PARTiri— OPERATION AND 
MAINTENANCE 



m.i 

iTl.8 
lTl.3 
171.4 
m.s 

Ul.C 



AdnUidstration. 

IiTjlBnUDrp mt^aan. 

Domestic and «tOd<L water. 

Pann units. 

D«Uv«sy polnta. 

Distribution and ^portlonment of 
water. 
171.T AppUeatten for and repord of deliv- 
eries of Irrlgiuten weter. 
171 .B Surface drainage. 
171.S Structurea. 
17MP FendnB- 
in.U Obstructkins. 
ITl.U mghta^-WKy. 

171.13 Craps and ^tqttstlol reports. 

171.14 Caxna^ agreemenCS and water right 
BippUeatiiona. 

ITM$ L-eechlng water. 

171.16 Excess water. 

171.17 DeUvaiy gf water. 

171. 19 Sendee or farm mtches. 

171. IS OpWratlW) "Tui matatananca taaas- 

ments- 

171.20 Water up»ra' lediera, 

171.21 Health ai>d sanltatdon. 

171.22 Coinpl«lnt9, 
171.Z3 Disputes. 

AUIHORmr: Sees. l. 3. 36 Stat. Z70, 272, as 
amewied: 25 U.5.C. 3B5. Sec. 17i.4(b) alao 
L$s>iad under 34 Stat. 1024, M Stet. 58}, and a 
Scat. 1026. Sea. 171.4(a). t7I.4(c). i71.U(b), 
and 171.17(0 olse Isaued undn- nac. 11, 39 Sut. 
14^ 

source; 42 PR 30362, June 14, 1977, unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. W. I9HZ. 

S171^ AdmlDletFaliaxL 

(a) The Agency SitpBrlntendont, Pref- 
ect Engineer or such official as author- 
ized by the Ares Director is Che OlAcer- 
InXharge of those Indian Irrigation 
Projects or units operated or subject to 
admlrUstTBtion by, the Bureau Qf Indian 
Aft^ii^, whether or not each project or 
unH is specifically mentloined in this 
pare. The Officer- in-Charge is fully au- 
thorlKed CO administer, carry out, and 
enforce these regulations either di- 
rectly or through employees designated 
by him. Such enforcement includes the 
re^sal to deliver water. 



as CFR Ch. I {4r-\-ai Edition) 

(3) The Offlcer-in-Charge Is author- 
i« d CO apply to irrigation subsistence 
un its or garden tracts only chose regu- 
lailons in this part which In hlsjudg- 
m< nt v/ould be applicable in view of the 
sh e of the units and the circumstances 
un ler which they are operated. 

(c) The Omcer-ln-Chaxige Is respon- 
sii le for performing sudi work and 
ta cing any action which in his Judg- 
m< nt is necessary for the proper cper- 
at on, maintenance and administration 
of the Irrigation project or unit. In 
mi tkiitg sudhi Judgments, the Oificer-in» 
Claige consults with water users and 
thsir represeaitatives, and with tribal 
coincil representatives, and seeks ad' 
vi » on matters of program priorities 
amd operaeional policies. The Officer- 
in Charge will be guided by the basic 
re juirement that the operation Svill be 
so administered as co provide che max- 
in utn possible benef!lts from the 
project's w- unit's conacructad facili> 
tiis. The operations will insure safe, 
ecmomlca^, beneficial, and equitable 
us: of the watar supply and optimum 
vKS ter conservation. 

d) The Secretary of the Interior re- 
se <vqs the right to e^carcise at en/ time 
al . rights, powers, and privileges given 
hi n fay law, end contraecs vitb irriga- 
cli )n districts within Indian Irrigation 
Piojects. Close cooperation between 
til i Indian tribal councils, i^e project 
wi Lter users and the Offlcer'ln-Oiarse 
is necessaiy and will be to the advan- 
ta je of the entire project. 

«) The Area Director, or his dele- 
gtted represencaclve. Is authoilzed to 
fl: : aa Well as to an^aunce. by notice 
pi blished In the FBDBRAI. RECISTXlR, 
til s annual operation and maintenance 
aawssraent rates for the Irrigation 
pi ^ects or units wltdiln his area of re^ 
6[) snaibillty. In addition to the rates, 
ti a notices Will Include such informa- 
tl< in as !:!> pertinent ce the assessment, 
pcyment. and coUaestlons of the 
d areas including penalties and duty of 
w) Iter, 

fi The rates will be based on a care- 
fu ly prepared estimate of the coat of 
tt 6 normal operation and maintenance 
of i±e prqjBOt. Normal o^ration and 
m aintenance is deflned fi^r this purpose 
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